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Current Lopics. 

The recent celebration of John Marshall 
Day was fully as successful as its most ardent 
promoter could have wished. All over the 
country public recognition of the day was 
made and eulogies on the life, character and 
services of the great jurist were delivered. It 
|} is a lamentable fact that when the celebration 
was first proposed and agitated by Mr. Adolph 
Moses, of Chicago, a great many persons 
asked “Who was John Marshall?” The ad- 
dresses and discussion since then have enlight- 
ened them, have set thousands to thinking, 
investigating, reading history and studying 
the Constitution which Marshall upheld and 
interpreted so ably. Even the school children 
throughout the land caught the inspiration. 
The beneficial influence of such a celebration 
as we have just witnessed — probably the 
most general given to any jurist or civil officer 
in the world —is impossible to gauge. Its 
educational effect cannot be measured. As 
has been truly said, “the inspiration thus de- 
tived from the career and character of the 









































































































the bench and strengthens the republic.” 
The gratifying results speak well not only for 
the profession so many of whose distinguished 
members gave up their valuable time amidst 
most exacting duties to honor the day, but 
or the future of the republic. 








— 







A great lawyer, statesman and diplomat 





Evarts departed this life on the twenty-eighth 
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passed from earth when William Maxwell | 


of February last, aged eighty-three years. 








‘True, by reason of ‘increasing infirmities, to 


_which in the last few years was added almost 
total blindness, he had been almost as wholly 
as much subtracted from the world’s great 
activities in which in his time he took such 
a large and important part, as if he were actu- 
ally dead. But it was a comfort and consola- 
tion to know that he was still in the flesh —a 
living link binding us to past generations. A 
sketch of Mr. Evarts’ brilliant career, for 
which we are indebted to the New York Mail 
and Express, appears in other columns of this 
issue. No one can read it without marveling 
at his prodigious industry and the remarkable 
versatility of his talents as lawyer, orator, 
statesman, scholar and diplomat. 


Our English exchanges seem to hold the 
opinion that trial by jury is losing its popu- 
larity in the British Isles. The Law Journal, 
for example, finds, or thinks it finds, some 
ground for such a conclusion in the propor- 
tion of actions to be tried without juries in 
the Queen’s Bench Division during the pres- 
ent term. But even more striking is said to 
be the want of faith in trial by jury displayed 
by litigants in the County Courts. The total 
number of actions determined by these tribu- 
nals in 1899 was 732,094, and only 1,018 were 
tried with juries. “Allowance must be made,” 
says our contemporary, “for the fact that the 
services of jurymen are not available where 
the amount in dispute does not exceed 
five pounds, but the little use made of 
jurymen in the County Courts is striking 
enough even when this restriction has been 
taken into account. The number of actions 
tried with juries in 1899 was, with the excep- 


tion of 1897, the smallest for sixteen years. 
great Chief Justice dignifies the bar, exalts 


Possibly this decline in the popularity of trial 
by jury is due to the increasing tendency of 


juries to disagree.” 





The question of the legal right of women 
to wear long skirts that trail upon the ground 


'has at last gotten into court, as we feared (or 


hoped) it would. The case was that of Smith 
v. Kingston City Railroad Company, decided 
by the Appellate Division of the New York 
Supreme Court. It appears that the plaintiff, 
Mrs. Smith, while alighting from one of the 
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defendant company’s cars, caught her dress 
on the platform and was dragged a consider- 
able distance and injured, as she alleged, by 
the sudden starting of the car before she had 
been able to disentangle herself. It was 
claimed on behalf of the defense that the 
plaintiff was herself negligent in that she 
traveled upon the car wearing a dress so long 
that it would be more than likely to catch 
upon such appliances as were necessarily ex- 
tending above the platform. ‘The Appellate 
Division held that a woman was entitled not 
only to wear long skirts but to an allowance of 
time sufficient to enable her not only to step 
off the car but to clear her skirts in case they 
should be caught upon any obstruction. The 


court laid it down as a rule that it was the) 
duty of the conductor to see that a woman | 


descending from a car was free from any 
attachment connecting her with the vehicle 


before he started again after she had descended | 
to the ground; adding that if the conductor | 


started before he knew that the passenger was 


thus free, it was a negligent method of start- | 


ing, and that he must take his chances. The 
verdict against the defendant company was, 
therefore, sustained. 


The Supreme Court of Massachusetts in the 
case of O. Sheldon Company v. Cooke, 
recently decided, holds that a defendant is 


estopped to set up that there was no attach-| 


ment on his property after he has represented 


to the plaintiff that he admits that an attach-7 


ment has been made, intending the plaintiff to 
rely on such representation and the plaintiff 
doing so and not making an attachment. The 
court also holds the defendant to be estopped 
from contending that there was no property 
that the plaintiff could have attached had he 
sought to do so, the defendant having pre- 
viously stated to the plaintiff that he was 
“good for any reasonable amount.” The 
court finds it to be a matter of daily occur- 
rence to give bonds to prevent the making of 
an attachment and reciting the fact of attach- 
ment having been made. 

In this case the defendant offered to accept 


service of writ and to give a satisfactory bond | 
to pay any judgment that the plaintiff might | 


recover against him in the action. The 
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plaintiff obtained a verdict in the Superior 
Court and before judgment the defendant was 
adjudged a bankrupt, the date of the adjudica- 
tion being, however, more than four months 
after the giving of the bond; and a motion was 
made by the defendant for a continuance by 
reason of the bankruptcy; whereupon the 
plaintiff moved for the entry of special judg- 
ment in its favor to enable it to proceed 
against the surety on the bond given by the 
defendant. At the hearing upon the motion 
of plaintiff, the defendant contended that the 
special judgment asked for could not be 
allowed by reason of the fact that no attach- 
ment had actually been made and that the 
plaintiff must come into court with the rest of 
the creditors. The plaintiff then showed the 
circumstances, as already stated, under which 
the bond was given; and the court ordered 
special judgment to be entered in accordance 
with the motion of plaintitf, and the defend- 
ant excepted to the introduction of evidence 
showing these circumstances. 

The court says: “There is no merit in 
these exceptions. The cases relied on by the 
defendant have nothing to do with the case. 
The rights of the surety, if he has any, are not 
now in question; if he has any defense to the 
claim against him as surety he can set it up 
when sued on the bond. Judgment against 
the principal debtor must be obtained by the 
plaintiff to charge the surety, because the con- 
dition of his bond is to pay a judgment if one 
is obtained against the principal debtor. But 
the judgment is a judgment against the prin- 
cipal debtor and is to be disposed of as sucl 
though a surety cannot question it when suit 
is brought against him. (Heard v. Lodge, 20 
Pick., 53; McKim v. Haley, 173 Mass., 112.) 

“ There is nothing in the defendant’s objec- 
tion to having judgment entered against him. 
There is nothing about tne fact of an attach- 
ment of property for the purpose of giving @ 
bond to dissolve an attachment and a special 
judgment founded on the attachment, which 
distinguishes it from any other fact, so far as 
the question of estoppel is concerned. Ii the 
defendant represents to the plaintiff that he 
admits that an attachment has been made, it- 
tending the plaintiff to rely on it, and the 
plaintiff does rely on it and relying on it does 
not make an attachment, the defendant is 
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estopped to set up that there was no attach- 
ment. In this case the defendant also stated 
to the plaintiff that he was ‘ good for any 
reasonable amount;’ that estops him from 
contending that there was no property which 
the plaintiff could have attached had the 
representation not been made. 

“We do not mean to intimate that there 
would have been no estoppel had not these 
representations been expressly made. On the 
contrary, whenever a defendant gives a bond 
to avoid having his property attached and the 
bond recites the fact that an attachment has 
been made, he is thereby estopped. The 
giving of such bonds to prevent the making of 
attachment is a matter of daily occurrence and 
there is no question of their validity. 

“For the reasons already given, the evi- 
dence objected to was properly admitted.” 

The note of this case has been furnished by 
Mr. Ralph W. Gloag of the Suffolk (Mass.) 
Bar. 
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A COMMEMORATIVE ADDRESS ON CHIEF 
JUSTICE MARSHALL. 









DELIVERED IN THE ASSEMBLY CHAMBER, AT AL- 
BANY, FEBRUARY 4, I90I, AT A CELEBRATION 
UNDER THE JorntT AUSPICES OF THE NEw YorkK 
State Bar ASSOCIATION AND THE ASSOCIATION 

























t OF THE BAR OF THE City OF NEw YorK, AT 
e WHICH CHIEF JupGE ALToNn B. PARKER, OF THE 
| Court oF APPEALS OF THE STATE OF NEw York, 
r PRESIDED. 
1e _— 
nt By Joun F. DILuion. 
n- ieee 
ah Mr. Cuter Jupce, Members OF THE Bar, LaDIEs 
(it [AND GeNTLEMEN.—A figure heroic, majestical, su- 
20 pereminent, venerable and venerated, standing in 
unchallenged primacy in our legal, juridical and 
constitutional history, is that of John Marshall. 
 B When we refer to him in the Supreme Court, or 
mM. when elsewhere we refer to that court, it is not 
h- FBuecessary to name Marshall—we distinguish him 
a [ey the title of “the Great Chief Justice.” He has 
‘al no parallel but himself, and like the Saladin in 
h Dante's vivid picture of the immortals he stands by 
c himself apart. Pickney’s saying is well known — 
aS BP that Marshall was born to be the Chief Justice of 
the Hany country in which Providence should cast his 
he fot; and he came to his own one hundred years ago 
in- this day, when, at the first term of the Supreme 
te Court ever held in the new federal city of Wash- 
ington, he put on his robes of -office, took the oath 
= ‘0 support the Constitution (and well he kept it), 
1S 





aid assumed his place at the head of a tribunal 





which, in its short existence of eleven years, had 
already had three Chief Justices. What a wonder- 
ful transformation. He found the place one that 
no great lawyer coveted; he left it, after a continu- 
ous service of thirty-four years, the most command- 
ing, the most exalted, the most illustrious judicial 
office the world has ever seen. These are not 
words of professional enthusiasm or patriotic zeal, 
but are (as I trust this address will show) words of 
truth and soberness. 


CIRCUMSTANCES OF MARSHALL’S APPOINTMENT. 


John Jay, in 1795, on being elected governor of 
New York, resigned as Chief Justice, and Rutledge 
not having been confirmed, and Cushing having 
declined, Ellsworth was appointed in March, 1796. 
Ellsworth, having served until October, 1799, and 
being commissioned as one of the envoys extraor- 
dinary to France, resigned the chief justiceship from 
Paris in November, 1800. President Adams, with- 
out consulting Jay, again nominated him to be 
Chief Justice, and he was confirmed in December, 
1800. Mr. Adams strongly urged him to take the 
place, saying, “ Nothing will cheer the hopes of the 
best men so much as your acceptance of this ap- 
pointment. You have now a great opportunity to 
render a most signal service to your country.”! In 
his letter of declination to President Adams, Jay 
gave his reasons in language like a wail of despair. 
“T left the bench,” said this eminent man and 
patriot, “perfectly convinced that under a system 
so defective it would not obtain the energy, weight 
and dignity which was essential to its affording due 
support to the national government; nor acquire 
the public confidence and respect which, as the last 
resort of the justice of the nation, it should possess. 
Hence I am induced to doubt both the propriety 
and expediency of my returning to the bench under 
the present system. * * * Independently of 
these considerations, the state of my health removes 
every doubt.” 

This letter was written January 2, 1801, and on 
the 31st of the same month Marshall was appointed 
by President Adams and unanimously confirmed. 
Concerning this appointment, the youngest son of 
Marshall, in a letter which was not published until 
recently, relates, that in 1825 he visited Mr. Adams 
at Quincy. What occurred is very characteristic of 
the second president. ‘“‘ He gave me,” says Edward 
C. Marshall, ““a most cordial reception, and grasp- 
ing my hands told me that his gift of Mr. John 
Marshall to the people of the United States was the 
proudest act of his life.” The son adds this inter- 
esting particular: “ Some years after this my father 
told me that the appointment was a great surprise to 
him, but afforded him the highest gratification, as, 
with his tastes, he preferred to be Chief Justice to 
being President.”2 And so, with the century then 
just opened, John Marshall, February 4, 1801, took 
his seat for the first time as Chief Justice of the 


(1) Carson, Hist. Sup. Court, p. 191. 
(2) Magruder’s Life of Marshall, 164. 
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Supreme Court of the United States, and held the 
place until his death, July 6, 1835. 


Our GROWTH, AND Our INDEBTEDNESS TO THE 
CONSTITUTION AND THE UNION. 


When Marshall became Chief Justice the Ameri- 
can Union had sixteen States —a territory of 900,000 
square miles, with a population, in round numbers, 
of 5,000,000 — far less than the present population 
of this Empire State of New York. In the century 
that has since elapsed the States, under the stimulus 
and protection of republican institutions, have in- 
creased from sixteen to forty-five, our territorial 
area—now facing both of the great oceans for 
many thousand miles—has more than quadrupled, 
and the recent national census shows our popula- 
tion to exceed 76,000,000 of people —free, happy, 
prosperous and united. These in this western 
world are the marvelous fruits of American institu- 
tions —“ broad-based upon the people’s_ will”— 
and we owe it all, with the favor of Heaven, to the 
union of these States under the federal Constitution. 
This amazing, this unexampled growth—I weigh 


the word —this growth, unexampled in the history | 
of the world, has been under the Constitution with- | 


out substantial change in its original plan or essen- 
tial features, for the amendments adopted soon after 
the Constitution went into effect and those which 
were afterwards rendered necessary as the result of 
the Civil War, did not alter the general scope or 
plan of the Union, although the latter amendments 
enlarged somewhat the powers of the general gov- 
ernment and abridged in certain specified and most 
important respects the powers of the States. The 
existence and autonomy of the States, with exclusive 
power over all persons and property within their 


boundaries and over all local, civil and domestic | versary of the commencement of the judicial term of 


Chief Justice Marshall. 


affairs, subject only to the federal Constitution, and 
the general government supreme within the limits 
of the Constitution as respects all purposes made 
national by it, “anything in the Constitution or 
laws of any State to the contrary notwithstanding,” 
these original and essential features of the govern- 
ment of the Union remain, I repeat, without struc- 
tural or radical change, just as they were devised 
by the wisdom and skill of the founders of the 
republic. 

It is one of the remarkable phenomena of our 
history that this national development has been 
possible under a written Constitution without suc- 
cessive revisions and changes having been found 
needful in order to adapt it to circumstances and 
conditions so novel and surprising, and which no 
sagacity could have foreseen or imagined. It be- 
longs to this hour, in part, to inquire into the causes 
of results at once so extraordinary and so 
fortunate. 


THis COMMEMORATIVE OCCASION — ITS ORIGIN 
AND SIGNIFICANCE. 


On an occasion like the present the temptation is to 
give free rein to our praise, and not to weigh with 


judicial calmness the language in which the eulogy 
is pronounced. Let us strive not to fall into this 
danger; it is not necessary and would defeat its 
object, for, if we are able to get a clear, exact and 
true view of Marshall’s genius, character and public 
services just as they are, this, without more, is the 
best eulogy possible, and would be weakened by 
rhetorical coloring and exaggeration. In the case 
of Marshall we have the paradox that the most 
effective eulogy is to give it the force which comes 
from restraint and understatement. 

The fame of a great and good man happily is be- 
yond the dominion of death. It is an inheritance 
that descends through successive generations. In 
his life he is rarely seen through a just medium. 
The interests and the passions of the moment, the 
partiality of friendship or party, the envy and 
prejudice of opponents, the very nearness of the 
object of our vision—all these obscure or distort 
our view. The true, the historical, the final valua- 
tion must be reserved for those who come after- 
wards, for they alone are enabled, by lapse of time 
and the absence of anything to bias the judgment, 
to see him in the clear, the serene, the impartial 
light of history, just as he was and is. Contem- 
porary mists have cleared away, revealing more dis- 
tirctly Marshall’s mountainous magnitude —“like 
Teneriff or Atlas unremoved.” We can form to-day 
a juster estimate of Marshall and of his public ser- 
vices to our profession and to our country, and of 
his claims on our gratitude and veneration, than 
was possible for his contemporaries. 

On the recommendation of the American Bar 
Association, the bar of the United States at the city 
of Washington and in the different States, are cele 
brating this day in honor of the centennial anni- 


Its observance was recom- 
mended in the annual message of the president 
The spontaneous and voluntary character oi this 
homage, on the part of lawyers and laymen through- 
out the entire country, gives to it its chiefest value. 
It is, indeed, a most gratifying spectacle. It is in 
itself a eulogy more impressive than any words 
however eloquent. The universality and warmth 0! 
the commemoration are the more remarkable since 
Marshall’s life, though full of interest, arising from 
his long career in varied military, civil and public 
employments, and the signal ability with which he 
discharged their respective duties, has yet little 
that is striking or dramatic. A monument of bronze 
or marble, however imposing, is silent, and we 40 
not know how far it awakens sentiments of admiti 
tion or gratitude in the beholder. But such ob 
servances as this day witnesses throughout the te 
public make manifest to us all and to the world tht 
Marshall has an enduring place in the esteem ané 
affections of his countrymen, and that he has 2 
monument in the hearts of a people grateful for 
sacrifices unselfishly made, and for great services 
greatly performed for the good of his country and 
his fellow-men. Such a monument is of more wortl 
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than marble or bronze, since it is a living voice, 
yocal with reverence, praise and gratitude. 

And now the inquiry fitly comes, whether this 
veneration for Marshall is a mistaken and supersti- 
tious idolatry or whether it rests upon rational, 
solid and enduring grounds. And, if the latter, what 
are these grounds and what is the just measure of 
Marshall’s fame and of our indebtedness to him. 
this inquiry our thoughts will mainly be directed. 


Scope oF Tuts ADDREss. 


The purpose of this occasion being to commem- | 


orate the judicial services of Marshall, this deter- 
mines the character and scope of the present ad- 
dress. The general incidents of Marshall’s life 
belong to his biography, and will be referred to by 
me very briefly, and only because they throw light 
upon the formation and character of the principles 
which he afterwards embodied in his celebrated de- 
cisions relating to the constitutional powers of the 
general government. 


GrouNDS OF MARSHALL’s FAME—His WHOLE 
Previous Lire A PREPARATION FOR His Jupi- 
CIAL CAREER. 


Marshall, as I have already said, had rendered 
great public services before he went upon the 
bench. He was for years a soldier of the revolu- 
tion. He was engaged in numerous battles. He 
was present during the terrible winter at Valley 
Forge. He often acted as judge-advocate, and was 
well acquainted with Washington, whose biographer 
he became, and with Hamilton, whose talents he 
admired, and whose political principles he approved. 
He was a self-made man. He never had the advan- 
tages of a regular and systematic education. He 
was graduated from no institution of learning. His 
professional training was so desultory and irregular 
that it is a marvel to this day how, under such cir- 
cumstances, he acquired such a thorough knowledge 
oi the principles of his profession. He was repeat- 
edly elected to the legislature of his State in the 
critical period of our history between 1782 and 1702, 
not because he desired it, but because he was too 
patriotic to refuse. He had seen the fatal defects and 
the pitiable failure of the Articles of Coniederation, 
the bankruptcy of the new government and the pub- 
lic and private distress. Anarchy and chaos stared 
the people in the face and Marshall was fully con- 
vinced that nothing but a firmer Union could save 
the country. Under the Confederation no remedy 
was possible. 

When the adoption of the Constitution hung 
trembling in the balance, he became, in 1788, at the 
age of thirty-three, a member of the Virginia con- 
vention called to adopt or reject the Constitution, 
and, with Pendleton, Madison and Randolph, 
championed its ratification against Patrick Henry, 
George Mason and William Grayson. The history 
of that struggle has been made familiar to lawyers 
by the glowing and pictured pages of Wirt’s Henry, 
and to the world by Bancroft, Fiske and other his- 


To | 


torians. Madison was the acknowledged chief, but 
Marshall took a leading part, and some of his 
speeches which have been preserved are strongly 
marked by the same intellectual qualities for which 
he was afterwards so distinguished. The contest 
raged for more than three weeks, and in the end 
the vote, June 25, 1788, in favor of the Constitu- 
tion, was carried by the narrow majority of only 
ten, eighty-nine against seventy-nine, and even this 
was delayed until nine out of the thirteen States 
(the requisite number to establish the Constitu- 
tion between the States ratifying the same) had as- 
sented to it. 

In New York the Constitution was in greater 
peril. New York was more tardy than Virginia. 
Hamilton saved the day, and the Constitution was 
ratified at Poughkeepsie July twenty-sixth, by a 
majority of but three votes, thirty to twenty-seven. 
If any historical fact is certain, it is that this re- 
sult saved the Union, for the Northern and South- 
ern assenting States could not have existed 
separated by the State of New York; and New 
York's assent to the Union is due to the genius, 
writings and labors of Hamilton. Afterwards, as 
the great minister of finance in Washington’s ad- 
ministration, it fell to the lot of Hamilton to render 
services only less important than those just men- 
tioned — services to which, viewing them, 
Webster, celebrated metaphor, ascribed 
miraculous “ He smote the rock of our 
national resources and abundant streams of reve- 
nue gushed forth. He touched the dead corpse of 
the public credit and it sprang upon its feet.” 
Honor and praise, unstinted and perpetual on all 
proper occasions, and this is one, are due to this 
great son of New York, whose spirit so sadly went 
out in his own blood a few years afterwards on the 
heights of Weehawken. 

For the five years succeeding 1792, Marshall was 
in full practice at the bar, and went to the head. 
He warmly advocated Jay's treaty, unpopular as it 
was in Virginia. He supported the government in 
its controversy with France. In 1797 he accepted 
a joint mission to that country, serving with Cotes- 
worth Pinckney and Elbridge Gerry. He had a 
year's experience with the almost incredible sinu- 
osities, duplicities and insolences of Talleyrand’s 
diplomacy, and his services, as Adams declared, 
“were entirely satisfactory and ought to be marked 
with the most decided approbation of the public.” 
And they were. 

He on the supreme brench in 
order, at Washington’s request, to serve his coun- 
try in congress. War with France being then immi- 


when 
im 3 
energy: 


declined a seat 


nent, Washington had been unanimously appointed, 
July 3, 1798, lieutenant-general and commander-in- 
chief of the armies raised and to be raised in the 
United States. 


was the mournful one of announcing the death of 


Marshall’s first service in congress 
Washington. He defended the rightfulness of the 
surrender of Nash by the president in a speech 
so conclusively reasoned that it was unanswerable. 
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2 inn EG grat i ; ” 
Adams appointed him secretary of State, and he | Chief Justice, and we may be sure that in speaking 
was exercising the important and at that juncture | 


extremely delicate duties of this office, January 31, 
1801, when he was appointed, at the age of forty- 
five, to be Chief Justice of the Supreme Court. 


| word he used. 


I have given this outline sketch of Marshall to | 


show whence his political opinions were formed, 


| labors of Chief Justice Marshall. 


_and that his whole life, public and professional, | 


was a preparation for the greater and more difficult 
duties and responsibilities of the judicial career on 
which he was about to enter. On this point we 
have his own interesting statement. Years after- 
wards he said: “1 ascribe my devotion to the 
Union and to a government competent to its 
preservation to sentiments which I imbibed when 
in the army so thoroughly that they constituted 
a part of my being.” “ My legislative experience 
gave a high value to that article in the Constitution 
which imposes restrictions on the States. I was 
consequently a determined advocate for its adop- 
tion. * * * JI was convinced that no safe or per- 
manent remedy could be found, but in a more 
efficient and better organized general government.” 

This tells the whole story. It might stand as 
a_ syllabus all of his great 
judgments. 


to 


MARSHALL THE ACKNOWLEDGED LEADER OF THE 
Court. 

That during Marshall’s chief justiceship he was 
the leader of the bench, and that his dominating 
intellect carried the other judges with him, is the 
general and popular belief, and it is one which is 


well founded. In Marshall's time more than 1,200 


constitutional | 


| most difficult 


| 


cases were decided, and of the 1,106 opinions filed, | "~ 7 : 
| quired to be interpreted, expounded and applied 


519 were written by the Chief Justice, the remainder 
by the different associate justices, Marshall dissent- 
ing in only eight cases. Sixty-one of these de- 
cisions were on questions of constitutional law, of 
which thirty-six were written by Marshall and only 


twenty-five by all of the other members of the | : 
| of the courts what the law is, and to declare and 


| apply it faithfully and without innovation to the 


court. 

The Chief Justice had the good fortune to have, 
on the whole, able associates, some of them very 
eminent. But he was the planetary center of the 
court, holding every orb in place, giving, and in 
turn receiving back “the gladsome light” which 
has made that tribunal resplendent. Mr. Justice 
Story sat at Marshall’s side for twenty-four years. 
No one had better opportunities of knowing Mar- 
shall’s relation to the labors of the court than 
Story, and no one, certainly, was capable of form- 
ing a juster estimate of them. When such a law- 
yer and judge as Story looks up to Marshall and 
publicly salutes him as master, no more impressive 
proof is possible of Marshall’s intellectual greatness 
and supremacy. In 1828, in Marshall’s lifetime — 
a few years before his death — Story published in 
the North American Review an article on the 
(3) Hitchcock, Const. Hist. of U. S.. p. 57; table of cases, id. pp. 

20; Carson, Hist. Sup. Court, p. 286. 
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to the public on a matter so delicate as the influ. 
ence of the Chief Justice in the court he woul 
weigh with judicial circumspection and care every 
Story wrote as follows: 

“We resume the subject of the constitutional 
We emphatically 
say of Chief Justice Marshall. For though we 
would not be unjust to those learned gentlemen 
who have, from time to time, been his associates 
on the bench, we are quite sure they would be ready 
to admit, what the public universally believe, that 
his master mind has presided in their deliberations, 
and given to the results a cogency of reasoning, a 
depth of remark, a persuasiveness of argument, a 
clearness and elaboration of illustration, an eleva. 
tion and comprehensiveness of conclusion, to which 
none others offer a parallel. Few decisions upon 
constitutional questions have been made in which 
he has not delivered the opinion of the court; and 
in those few the duty devolved upon others to their 
own regret, either because he did not sit in the case, 
or from motives of delicacy abstained from taking 
an active part.” 


MARSHALL’s Duties UNTRIED AND DIFFICULT. 


To appreciate Marshall justly we must view him 
against the sombre background of an untried and 
situation. The controversies which 
the progress of the formation and adoption of the 
Constitution had made manifest, survived and took 
on a partisan form. A written Constitution as an 
organic law for a government of novel and com- 
plex construction, whose powers and _ limitations 
were expressed in the most general language, re 


for the first time. For a situation so absolutely 
unique, precedents and authorities there were none. 
The usual and most useful function of a judge is, 
by careful study, to ascertain from the sages of his 
profession, and from the opinions and judgments 


in hand. He has the accumulated and re 
corded wisdom of ages as an unfailing and sacred 
deposit from which to draw the principles which 
are to guide his inquiries, enlighten his understand- 
ing and determine his judgment. But no such 
resource was open to Marshall in the decision of 
the new questions of federal authority and right 
arising under the Constitution of the United States, 
and he was, from necessity, thrown back almost 
wholly upon his own native powers. The situation 
in this respect at the time when Marshall took his 
seat on the bench one hundred years ago this day, 
was shortly stated by Chief Justice Waite at the 
unveiling of the Marshall statue in Washington in 
1884: 4 

“ The court had then been in existence but elevet 
years, and in that time less than one hundred casts 


—— 


case 





(4) 112 United States Reports, 745. 
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had passed under its judgment. Its reported de- 
cisions fill but five hundred pages of three volumes 
of the reports published by Mr. Dallas. The courts 
of the several colonies before the revolution, and of 
the States afterwards, had done all that was required 
of them, and yet the volumes of their decisions 
published before 1801 can be counted on little more 
than the fingers of a single hand. The reported 
decisions of all the circuit and district courts of the 
United States were put into a little more than two 
hundred pages of Dallas. In this condition of the 
jurisprudence of the country, Marshall took his 
place at the head of the national judiciary. 
government, under the Constitution, was only or- 
ganized twelve years before, and in the interval 
eleven amendments of the Constitution had been 
regularly proposed and adopted. Comparatively 
nothing had been done judicially to 
the or develop the resources 
Constitution.” 


powers of the 


STITUTLONAL 
CIARY. 


Law. FEDERAL AND STATE JupDI- 
James Kent Day SuGGeEstep. 

Men of our profession are apt to distrust gen- 
eralities and to demand specifications and proofs. 
Appreciating that with them specific and concrete 
examples are more effective than general unsup- 
ported statements, I have, with some hesitation, 
lest | should drift into too much detail and prolixity, 
concluded that the nature and value of Marshall’s 
judicial services can only be satisfactorily shown 
by selecting and briefly stating a few of his leading 


judgments which determined the boundaries and | 
established the vital and fundamental principles of | 


our Constitution. 

This was his distinctive work. On this his fame 
chiefly rests. Before Agamemnon there were many 
heroes. There are in English and American juris- 
prudence many great judges. Aside from Mar- 
shall’s services the main creator of federal 
constitutional law, there are English and American 
judges, not a few, who have as wide or a wider 
fame than Marshall. I may mention among his 
contemporaries in this country Story, Shaw and 
Kent. 

Having mentioned Chancellor Kent, perhaps you 
will give me leave, in this capital city and before 
the bar of this State, to repeat what I have else- 
where said concerning him. It is not inappropriate 
to this occasion: “ As a judge and author, he will 
not suffer when compared with the greatest names 
which have adorned the English law. * * * The 
American bar and people venerate his name and 
character. Simple as a child in his tastes and habits 
throughout his tranquil and useful life; more than 
any other judge the creator of the equity system 
of this country; the author of Commentaries which, 
in accuracy and learning, in elegance, purity and 
vigor of style, rival those of Sir William Black- 
Stone, his name is admired, his writings prized, 
and his judgments at law and in equity respected 


as 


The | 


define | 





in every quarter of the globe, wherever, in its 
widening conquest, the English language has car- 
ried the English law.” No writer has considered 
the respective powers and duties of the federal and 
State judiciaries so satisfactorily as Chancellor 
Kent, whose chapters on that subject are character- 
ized by precision, justness and elegance. Although 
his judicial labors were mainly confined to objects 
of State jurisdiction, yet he pointed out that there 
was enough in them to cheer and animate the cul- 
tivation of the jurisprudence of the States, saying: 
* The vast field of the law of property, the very 
extensive head of equity jurisdiction, and the prin- 
cipal rights and duties which flow from our civil 
and domestic relations, fall within the control, and 
we might almost say the exclusive cognizance, of 
the State governments. We look essentially to the 
State courts for protection to all these momentous 
interests. They touch, in their operation, every 
chord of human sympathy, and control our best 


| destinies.” 
MARSHALL THE CREATOR OF OuR FEDERAL Con- 


Such is the general regard for him, as man, 


| judge and author, that it will, I am sure, be per- 
| mitted, on this occasion, to suggest that at some 


suitable time, under the auspices of the bar asso- 
ciations, we shall have a James Kent Day, in order 
that we may suitably make manifest our apprecia- 
tion of the great services which he rendered to 
general jurisprudence, and particularly to the juris- 
prudence of the State of New York, and this in 
the hope that it may result in the erection of a 
statue, in honor of his memory, either here in the 
capital city, where he labored so long, or in the city 
of New York, where he died. I cannot doubt that 
if application were made to the legislature, it would 
lénd its powerful sanction and authorize the gov- 
ernor and chief judge of the Court of Appeals to 
select a suitable site on the capitol grounds, which, 
if done, I am sure the bar and the people of New 
York will furnish the means to place thereon a 
memorial worthy of the State, worthy of our pro- 
fession and worthy of this distinguished jurist and 
judge. If I may be pardoned for venturing to ex- 
press any mere personal feelings, I will add that I 
have often wished that my own life might be pro- 
longed to see Chancellor Kent thus appropriately 
commemorated. 

Unlike Kent, Marshall does not owe the emi- 
nence and renown which inspire the public honors 
of this day, to services in the field of general juris- 
prudence, although these were great, but to his 
judicial work as the first and greatest expounder 
of the principles of the federal Constitution. It has 
not been easy for me to find any single term which 
precisely and fully describes the labors of Marshall 
in this respect. He was, indeed, an expounder of 
the Constitution. But he was much more than a 
mere expounder. Mr. Webster, in his day, was 
called, and not unjustly, the great expounder of the 
Constitution. 

In our jurisprudence as Marshall left it, our Con- 
stitution means what the judicial department holds 
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that it means. Marshall, in the course of his long 
service as Chief Justice, construed and expounded 
for the first time, nearly all the leading provisions 
of the Constitution, and in this he performed an 
original work of the most transcendent import- 
ance, and one which it is the universal conviction no 
one else could have performed as well. But the 
work, after all, was that of a judge and not that 
of a statesman, since he was confined to the written 
text of the Constitution. It was this supreme work 
of Marshall that carried our Constitution success- 
fully through its early and perilous stages and set- 
tled it on its present firm and immovable 
foundations. 

Marshall had the good fortune, common to other 
judges, “to connect his reputation with the honor 
and interests of a perpetual body of men.” But in 
addition he had the golden opportunity, which he 
promptly took by the hand, the singular, the soli- 
tary felicity, of connecting his name and fame 


imperishably with the origin, development and es- | 


tablishment of constitutional law and liberty in the 
great American Republic. He is, therefore, entitled 
to be regarded as something more than a mere 


commentator. He is, more than any other man, | 


entitled to be called the creator of our federal con- 
stitutional law and jurisprudence. 


I proceed to make good this proposition, so far | 


as the limits of this occasion will permit, by a 
reference to some of his great constitutional judg- 
ments, albeit they are in their general features so 
familiar. 


Marsury’s CAsE THE FOUNDATION OF OuR Con- 
STITUTIONAL Law. 


The court, at the very next term after Marshall’s 
appointment, was required to consider a case which 
lies at the foundation of American constitutional 
law. The circumstances out of which it arose in- 
vested it with a popular, as well as a legal interest. 
Briefly stated, they were these: Towards the ex- 
piration of Mr. Adams’ term as president he ap- 
pointed a number of justices of the peace for the 
District of Columbia, which the senate confirmed. 
Commissions to these officers, among them 
Mr. Marbury, had been made out, signed by the 
president, as the Constitution requires, sealed with 
the seal of the United States, and were ready for 
delivery, but remained undelivered in the office of 
the secretary of State at the time Jefferson became 
president. The office was not one to which the 
president’s power of removal extended. Mr. Jef- 
ferson’s opinion was that the appointment was in- 
complete until consummated by delivery of the 
commission, and he forbade Mr. Madison, who 
was his secretary of State, to deliver the com- 
mission to Marbury.6 Marbury contended that, 
having been appointed by the president, confirmed 
by the senate, and his commission signed and 
sealed, the appointment was complete and vested 
in him a legal right to the office, and that it was a 


(5) Jefferson's Writings (Ford), Vol X.. p. 230. 


— 


violation of his right to withhold the commission, 
Acting upon this theory, Marbury applied, at the 
December term, 1801, of the Supreme Court, for 
a mandamus to Madison, commanding him to de. 
liver the commission. 

The opinion finally delivered in this case is one 
of the most important of Marshall’s great judg. 
ments. It was concurred in by the whole court, 
and laid down the following propositions: 


1. That the appointment was complete and vested 
in Marbury a legal right to the office, and that to 
withhold the commission violated his legal right, 

This proposition is not one of constitutional law, 
and I will not further notice it, except to say that 
its principle was regarded as sound by the Supreme 
Court more than seventy years afterwards in a 
case against Secretary Schurz, decided in 1880. 

2. That mandamus was an appropriate legal 
remedy to enforce the delivery of such a commis- 
sion, and that the writ might issue from a court 
of competent jurisdiction against the secretary of 
State, commanding him to deliver it. 

That the writ might issue against the secretary 
of State, the immediate representative of the presi- 
dent, is a proposition of constitutional law of the 
utmost gravity. It was strenuously urged that 
under the theory of the Constitution the executive, 
the legislative and the judicial branches were of equal 
dignity, co-ordinate and independent of each other, 
and that the court had no more power to control 


the other departments in the discharge of any duty 
than the others had to control the court, and in 
the argument it was strongly objected that the ap- 
plication for the mandamus was an attempt to in- 
trude into and intermeddle with the prerogatives 


of the executive. As a corollary, it was claimed 
that every officer of the executive department of 


!the United States was exempt in all cases from 


judicial interference or control. 

It is readily perceived that this was a question 
of far-reaching and permanent importance, since it 
necessarily involved a determination of the extent 
and limits, respectively, of the executive and ju 
dicial power. The question was novel. It had 
never before arisen in the Supreme Court, and was 
of a nature which could not arise in any other 
country. It was deliberately considered, and the 
court asserted the principle that public officers of 
the United States may be judicially compelled to 
perform any plain, specific, legal duty not political 
or discretionary in its character. Referring to 
Marbury’s case, one of the greatest of constitutional 
judges in this country, the late Mr. Justice Miller, 
declared that “the immense importance of this de- 
cision (Marbury v. Madison), though in some 
respects obiter, since the court declared in the end 
that they had no jurisdiction of the case, may: be 
appreciated when it is understood that the principles 
declared, which have never since been controverted, 
subjected the ministerial and executive officers of 
the government all over the country to the control 


‘of the courts in regard to the execution of a large 
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part of their duties, and whose application to th 
very highest officers of the government, except, 
perhaps, the president, has been illustrated in nu- 
merous cases in the courts of the United States. 
In fact,” he says, “its assertion or denial makes 
just the difference, as Marshall tersely said in that 
opinion, between ‘a government of laws and a 
government of men.’ ie 

That is to say, if this is a government of laws, 
then the officers of the law must obey the law, 
and Marbury was entitled to the delivery of his 
commission. If it is a government of men, as dis- 
tinguished from laws, it means that Marbury’s legal 
rights might be conclusively decided by officers 
other than the judges, and that they may be dis- 
regarded by such officers with impunity. It is 
proper, however, to remark that the expression 
that this is ‘a government of laws and not a gov- 
ernment of men,” was not original with Marshall, 
nor did it profess to be. 
men of that day throughout the colonies were pro- 
found students of political principles, and _ this 
precise expression I have found in the Constitution 
of the State of Massachusetts, adopted in 1780.’ 
Perhaps the diligent inquirer might trace its origin 
further back or elsewhere. As we shall presently 
see, the power here asserted to issue process to an 
executive officer was violently controverted by 


Mr. Jefferson as long as he lived, and he always 
insisted thaf the decision on this point was not only 


not law, but that the opinion thereon was extra- 
judicial. 

3. The case also decided for the first time in the 
Supreme Court of the United States that an act of 
congress repugnant to the Constitution is void — 
observe, not voidable, but void — and that it is not 
only within the power, but it is also the duty of 
the judicial department so to decide in any case 
properly before it involving the question. It is this 
point affirming the power and duty of the court to 
adjudge laws in conflict with the Constitution to 
be void that gives to that opinion, which has be- 
come the cornerstone of the constitutional law of 
this country, its vital and transcendent importance. 
Thus, Parsons says: 

“T should not do justice to my own deliberate 
belief, did I not say that I think this decision is 
not surpassed in the ability it displays, nor equalled 
in its utility, by any in the multitudinous 
records of English or American jurisprudence.” ® 

Chancellor Kent’s observations are not the less 
striking. He 

“This great question may be regarded as now 
finally settled, and I consider it to be one of the 
Most interesting points in favor of constitutional 
liberty and of the security of property in this coun- 
try that has ever been judicially determined. In 
Marbury v. Madison this subject was brought under 


case 


Says: 


(6) Historical Address upon the Supreme C 
1889; Miller on the Constitution. page 386. 

(7) Part the Firat, Article XXX. 

(8) American Law Review, 1865, page 432, ‘John Marshall.” 


urt, Philadelphia, 


Public men and states- | 


the consideration of the Supreme Court of the 
United States and received a clear and elaborate 
discussion. The power and duty of the judiciary 
to disregard an unconstitutional act of congress, 
or of any State legislature, were declared in an 
argument approaching to the precision and cer- 
tainty of a mathematical demonstration.” 9 

More impressive and emphatic still is the utter- 
ance of one of the most eloquent and able lawyers 


_of the American bar: 


“T do not know,” said Rufus Choate, “that I 
can point to one achievement in American states- 
manship which can take rank for its consequences 
of good above that single decision of the Supreme 
Court which adjudged that an act of the legislature 
contrary to the Constitution is void, and that the 
judicial department is clothed with the power to 
ascertain the repugnancy and pronounce the legal 
conclusion. That the framers of the Constitution 
intended this to be so is certain; but to have as- 
serted it against congress and the executive, to 
have vindicated it by that easy, yet adamantine 
demonstration than which the reasonings of mathe- 
matics show nothing surer, to have inscribed this 
vast truth of conservatism upon the public mind, 
so that no demagogue not in the last stages of in- 
toxication denies it—this is an achievement of 
statesmanship (of the judiciary) of which a thou- 
sand years may not exhaust or reveal all the good.” 

It has sometimes been claimed that Marshall’s 
opinion on this point, as well as on the others, 
was obiter. In my judgment, it admits of doubt 
whether the decision is obiter on either of the two 
propositions first-above mentioned. The point is, 
however, hardly worth discussing; but, as respects 
the power and duty of the courts to declare a legis- 
lative act in conflict with the Constitution to be 
void, the record clearly presented the question for 
decision, and the judgment and opinion of the court 
thereon were in no respect extra-judicial. This 
may readily be shown. The Constitution denied 
to the Supreme Court the power to issue, as an 
exercise of original jurisdiction, writs of man- 
damus. The judiciary act, on the contrary, pro- 
vided, in terms, that the Supreme Court might issue 
original writs of mandamus to persons holding office 
under the authority of the United States; that is to 
say, the act of congress in this fespect conflicted with 
the Constitution by attempting to confer a jurisdic- 
tion upon the Supreme Court which the Constitu- 
tion had withheld. The court was, therefore, 
necessarily obliged to determine which controlled — 
if the Constitution controlled, and if it belonged 
to the court to declare an act of the congress void, 
the writ must be denied; but, if the act of congress 
controlled, Marbury, having, as Marshall had 
shown, a legal right, was entitled to the writ. 

I shall not, of course, undertake, nor is it neces- 
sary, to follow the reasoning of the Chief Justice 
sustaining the conclusion reached. Its essential 


(9) Kent's Comm., vol. 1., pp. 458, 454. 
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ground was that i in this country the Constitution is 
the supreme law; that by the Constitution the peo- 
ple limited the power of each department of govern- 
ment; that the Constitution fixes these limits, and | 
in order that they may not be mistaken or forgotten | 
the Constitution is cast in a written form. In any | 
case properly brought before the judicial depart- | 
ment it is the duty of that department to say what 
is the law that governs. If the terms of the Con- | 
stitution and of the legislative act both apply to 
the case, and these conflict, the Court necessarily 
has to decide whether it will follow the Constitu- 
tion or the legislative act. If the statute controlled, 
then Marshall observed “ it reduced to nothing what 
we have deemed the greatest improvement on politi- 
cal institutions —a written Constitution —and this 
is of itself sufficient in America, where written Con- 
stitutions have been viewed with so much reverence, 
for rejecting such a construction.” The conclusion 
of the court was expressed in language which con- 
stitutes the foundation and _ superstructure of 
American constitutional law, namely: 


“Tt is essential to all written Constitutions that a 


law repugnant to the Constitution is void, and that | 


the courts, as well as the other departments, are 
bound by that instrument.” 

That is to say, the federal Constitution is the 
supreme law, binding not only upon the people, but 
upon every department of the government, and the 
Supreme Court is its accredited and lawful expositor. 

Two propositions were here affirmed, namely, that 
a statute in conflict with the Constitution was void, 
and also that it is within the power of the judiciary 
so to determine. Although, when this opinion of 
the Chief Justice was delivered, there had been a 
few, but on the whole inconclusive, decisions to that 
effect, the question had never been decided by the 
Supreme Court. Indeed, the very year before, in the 
Supreme Court, in the case of Cooper against Tel 
fair, Chase, J., a very able judge, said: 


“The general principles contained in the Consti- | 


tution are not to be regarded as rules to fetter and 


control, but as matter merely declaratory. * * *| 


And, although it is alleged that all acts of the legis- 
lature in direct opposition to the prohibitions of 
the Constitution would be void, yet it still remains a 
question where the power resides to declare it void. 
There i is no decision’of the Supreme Court on this 
point.” 

Bound up in the decision of this cause were the 
essential elements of all that is distinctive in Ameri- 
can governmental institutions. It is the American 


theory that all power proceeds from the people; that | 
ours is a government, as Mr. Lincoln, on a memor- | 


able occasion, expressed it, “of the people, by the 
people and for the people;” that, 
governments the people limit every department of 
governmental power; that these limits are prescribed 
in the Constitution to the end that they shall not be 
Overpassed or r disregarded. In chert, that it,is a gor- 


(10) 4 Dallas Reports, 14, 1800. 
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to its authority, but for the officers who, for the 
time being, are charged with the administration 9j 
its affairs. It was a novel conception and device 
when it was established, and practically it has re 
mained unique to this day. Its successful working 
for more than a century has attracted the observa. 
tion and praise oi foreign statesmen and publicists, 
Thus, Dicey says: 

‘This American system which makes the judge 
the guardians of the Constitution, provides the only 
adequate safeguard which has hitherto been in. 
vented against unconstitutional legislation. * * *# 
The glory of the founders of the United States is to 


have devised or adopted arrangements under which 


the Constitution became, in reality as well as in 
name, the supreme law of the land.”"# 

In this America has given to the world the trues 
it is not extravagant to say, the most sublime con 
ception of law that has ever existed. Let me make 
this plain. In other countries law is regarded a 
something that proceeds from the State, considered 
as sovereign, and therefore is binding alone upon 
the subject. This conception is defective in that it 
fails that law not reached its full 
development until it attains a complete supremacy 
by binding alike the State and the citizen or sub 
ject. This great conception has only been madea 
reality by the American device of written Constitu- 
tions, which are the supreme law of the land, since 
their provisions are obligatory upon rulers and those 
subjected to their rule, and equally enforceable 
against both in all judicial controversies, and, there- 
fore, law in the fullest and strictest sense of the 
term. All these conceptions which lie at the vey 
foundation of our political institutions, were decided 
in the case of Marbury against Madison, and are 
now an unquestioned part of the constitutional juris 


to realize has 


.| prudence of this country. 


How Marsury’s Decision WAS VIEWED BY 
JEFFERSON. 

This reference to the Marbury case would be 
historically incomplete without some notice of the 
manner in which the decision was received by the 
country. As the court held that it had no jurisdic 
tion to issue the writ, none was issued, and therefore 
| no judgment was entered in the cause which either 
| the executive department or Mr. Madison, the de 
| fendant, was bound to obey. The executive depart 
ment consequently had the power to disregard th 
| decision without coming in conflict with the cout, 
|and it did so. I venture however, that a 
the present day the executive department would not 
feel at liberty, at least in a case which involved only 
| private rights, to pursue a court which was in cot 
flict with the views of the Supreme Court, expressed 
‘in a deliberate opinion, although given in another 
| cause, or in a cause wherein, as in Marbury’s cast 
| there was no judgment rendered capable of being 


to say, 


(11) Dicey, The Law of the Constitution, 2d ed., London, 1 
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enforced by the process of the court. But many 
things are settled in the year 1901 — largely settled 
as the result of the acceptance of the principles of 
Marshall’s judgments—that were open and dis- 
puted in 1803, and, indeed, for many years thereafter. 

Marshall belonged to one political school, and 
Jefferson was the leader of the other. There were 
at that time reasonable grounds for the conflicting 
opinions. Marshall was penetrated by the senti- 
ment and spirit of nationality, and believed that the 
Constitution properly construed, conferred upon the 
Union all the essential powers of national sover- 
eignty. Jefferson believed that powers in the cen- 
tral government in such amplitude as Marshall held 
them to exist were dangerous to the existence of the 
States, and to the liberties of the people. He re- 
garded Marshall’s views with sincere alarm, and con- 
sidered it a patriotic duty to resist and oppose them 
in every possible way. For this he should not be 
blamed, nor does it diminish our sentiments of re- 
spect and gratitude for his great public services. He 
will go down to posterity proudly holding in his 
hands the Declaration of Independence, and Mar- 
shall will go down holding in his the federal Con- 
stitution. I am not unmindful of the strength of 
party names and traditions and know how deeply 
the memory of Jefferson is still reverenced by our 
countrymen, but I am incapable, I trust, at any 
time, and especially at this time, of saying a word 
that could give the least offense to anyone who 
hears me. I make these observations because I 
realize full well that “‘e’en in our ashes live their 
wonted fires,’ and in proceeding to state how Jef- 
ferson regarded the doctrines of Marbury’s case, 
I wish it distinctly to appear that it is not done in 
any spirit ot unfriendliness towards the memory of 
that distinguished patriot. 

The fundamental article of Jefferson’s creed was 
faith in the people, an assertion of their right to 
decide all matters pertaining to their welfare, and a 
firm conviction that their deliberate decision could 
be trusted; and the practical result of our national 
experience of more than one hundred years has 
justified Jefferson’s faith in American popular gov- 
ernment. As the champion of this principle Jeffer- 
son’s triumph has been as great as the triumph of 
Marshall as the judicial expositor of the principle 
of nationality in the federal Constitution. 

During the trial of Burr for treason, Jefferson 
wrote to United States District Attorney Hay, 
June 2, 1807: 

“T observed that the case of Marbury v. Madison 
has been cited in the Burr case, and I think it 
Material to stop at the threshold the citing that case 
as authority, and to have it denied to be law: 1. Be- 
cause the other judges, in the outset, disclaimed all 
cognizance of the case. * * * This, then, was 
conféssedly an extra-judicial opinion, and, as such, 
of no authority. 2. Because, had it been judicially 
Pronounced, it would have been against law; 
for to a commission, a deed, a bond, delivery is 
tssential to give validity. * * * I have long 
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wished for a proper occasion to have the gratuitous 
opinion in Marbury v. Madison brought before the 
public and denounced as not law; and I think the 
present a fortunate one, because the case occup’es 
such a place in the public attention. I should be 
glad, therefore, if, noticing that case, you could tuke 
occasion to express the determination of the execu- 
tive that the doctrines of that case were given extra- 
judicially, and against law, and that their reverse 
will be the rule of action with the executive.” 

Jefferson reiterated these views in his old age. 
In a letter to Justice Johnson, June 12, 1823, he 
criticises the Marbury case at length: 

“This practice of Judge Marshall of travelling 
out of his case to prescribe what the law would be 
in a moot case not before the court, as in the case 
of Marbury v. Madison, is very irregular and very 
censurable. * * * Yet the case is continually 
cited by bench and bar as if it were settled law, 
without any animadversion on its being merely an 
obiter dissertation of the Chief Justice.’ 

“No veto power, ancient or modern,” said Jef- 
ferson on another occasion, “ever existed so for- 
midable as this American irresponsible judicial veto 
—a power to dismiss laws as the president may 
dismiss officers under him.” 


Tue Darrmoutu CoLLece Case, 1819. 


In further illustration of the value and lasting in- 
fluence of Marshall’s constitutional judgments, I 
next refer to the case of Dartmouth College, per- 
haps the most celebrated of all the cases decided by 
him. Important it certainly is, but I do not con- 
sider it so vital to the Union as some other decis- 
ions of Marshall. In this assemblage of legislators 
and lawyers it cannot be necessary to state at any 
length the college case, even if time permitted. It 
involved the construction of the clause of the Con- 
stitution which ordains: “ No State shall make any 
law impairing the obligation of contracts.” The 
State of New Hampshire, without the consent and 
against the will of the college, made material 
changes in the mode of government of this insti- 
tution as established in its charter, changes which 
teok away the control of the college from the char- 
ter trustees, and subjected it to the control of offi- 
cers, a majority of whom were to be appointed by 
the executive of the State. The highest court of 
New Hampshire sustained this legislation. Mar- 
shall, with the concurrence of all of his associates 
but one, reversed the judgment of the State court 
and held that the legislation of New Hampshire was 
in conflict with the clause of the Constitution which 
forbade the States from impairing the obligation of 
contracts. 

No one ever questioned that this clause applied to 
private contracts, to all valid private contracts be- 





(12) Jefferson's Writings (Ford), vol. TX., p. 53 note. 

(18) Jefferson’s Writings (Ford), Vol. X., p. 230, note: see 
Jefferson’s.opinions of Marshall collected Am. Law Review, Vol. 
XXXV, January and February, 1901, p. 63. 

(14) Art. I., Sec. 10. 
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tween individuals. The great, the peculiar question 
in the case was: does it apply to any other class of 
contracts? Is a legislative charter when accepted 
and acted on by the grantee a contract between the 
State and the corporation as to the essential fran- 
chises and rights therein granted within the mean- 
ing of the clause of the federal Constitution above 
mentioned? The Supreme Court held that a legisla- 
tive charter was such a-contract and the consequence 
of course followed that the grant was irrevocable 
and could not be altered without the consent of the 
corporation, unless the power to do so was reserved, 
either generally or specially, when the charter was 
granted. 

No case in the history of the court has excited 
more discussion or criticism than this one. The 
principle that there may be a legislative contract 
with a corporation that falls within the restraints 
imposed by the federal Constitution upon the 
power of a State to impair or destroy, has been 
often reaffirmed by the Supreme Court, has been 
generally acquiesced in by the State courts, and is 
a settled principle in our constitutional jurispru- 
dence. Its application in the later judgments of the 
Supreme Court has been restricted so as to confine 
it to cases where there is a plain purpose on the 


part of the State founded upon a sufficient consider- | 


ation to make an actual contract which the parties 
intend shall not be subject to future conflicting leg- 
islation on the part of the State. 

I may, perhaps, venture to add that while in my 
judgment a legislative charter to a private corpora- 
tion, so-called, as distinguished from a public or 
municipal corporation, may, within the meaning of 


the Constitution, be a “contract,” still the precise 


point of decision in the Dartmouth College case that 
the royal charter was such a contract, I cannot but 
regard as of questionable soundness, and it may be 
doubted, in the light of subsequent decisions, 
whether if it were presented de novo to the Supreme 
Court it would now be so held. 

The beneficent effect of the decision in this case 
consists in the sanctity which it gave to all con- 
tracts by protecting them from hostile legislation. 
This principle has been uniformly applied by the 
Supreme Court, and innumerable acts of State legis- 
lation in conflict with it have been held void, and 
dishonor and repudiation prevented. The doctrine 
of the Dartmouth College case, as applied by the 
Supreme Court in its various decisions, is not only 
sound, but has been one of the chief causes of our 
individual and national prosperity. 


Unitep States BANK Case. SUPREMACY OF THE 
FEDERAL CONSTITUTION. 


In further illustration of the permanent value and 
effect of Marshall’s constitutional decisions I shall 
next refer to what was at the time known as the 
Bank case (reported under the name of McCulloch 
against Maryland, decided in 1819). It presented 
questions vital to the very existence of the govern- 
ment of the Union. Its decision not only deter- 


_approved by 


mined the conflicting claims of the general and 
State government on points of great moment, byt 
also laid down the true principles of constructiog 
by which the respective limits of their powers are 
ascertained, and it is, moreover, among the mos 
striking examples of the wisdom of the framers of 
the Constitution in constituting the Supreme Cour 
of the United States the tribunal to determine 
finally and peacefully competing pretensions of the 
States and the general government. The case was, 
in fact, a controversy between the United States and 
the State of Maryland, and involved, on the one 
hand, the constitutionality of an act of congress, 


{and on the other, the constitutionality of a revenne 


statute of the State. 

The war of 1812 was followed by a period of 
great financial distress, during which congress re 
chartered, in 1816, the Bank of the United States as 
a fiscal agency of the government. The act wa 
President Madison. The Constitu. 
tion contains no express power to charter a bank or 
to create any corporation, and under the principle 
of strict construction (that no power exists unless 
expressly granted), the act would be unconstitu 
tional, and such was the contention of the State of 
Maryland. Branches of the principal bank were e- 
tablished in several States, among others, in 1817, in 


‘Maryland, and had power to issue notes to circulate 


as money. The legislature of Maryland, the next 
year, enacted a statute taxing all banks or branches 
thereof located in that State not chartered by its 
legislature by requiring that notes issued by them 
should be upon stamped paper of the State. This 
legislation was aimed at the branch bank and was 
probably intended to tax it out of existence in the 
State of Maryland. The government claimed that 
this act, if applied to the branch bank in Maryland, 


| was repugnant to the Constitution of the United 


States, and was, therefore, void. The branch bank, 
having refused to pay the tax, an action was brougit 
to recover the amount thereof against Mr. Mc(Cul- 
loch, its cashier; and this was the case which was 
finally presented for the decision of the Supreme 
Court of the United States, to which it was carried 
from the judgment of the Supreme Court of Mary 
land in favor of the State and against the bank. 

The momentous questions which lay at the foot 
of this controversy were fully appreciated at the 
time. The case attracted universal attention 
Counsel the most eminent were concerned in the 
argument. Pinkney and Wirt, with reputations bri 
liant and long established, appeared for the bank, 
and associated with them was a younger man—3 
rising luminary destined to become the greatest and 
most illustrious constitutional lawyer at the bar that 
this country has ever produced — Daniel Webster. 
The State of Maryland was represented by couns¢ 
hardly less eminent —the celebrated Luther Martis, 
Joseph Hopkinson and Walter Jones. The cout 
waived its rule which permitted only two counsd 
on a side to be heard, and arguments were made by 
the six counsel without limit as to time. 
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After deliberate consideration, the unanimous 
opinion of the court was delivered by Chief Jus- 
tice Marshall. The discussion at the bar, he re- 
marked, was characterized by ‘“‘a splendor of elo- 
quence and strength of argument seldom, if ever, 
surpassed.”” Appreciating that fundamental 
principles of the government were at stake, the 
opinion of the Chief Justice is one of the ablest and 
most elaborately which he ever pro- 
nounced. Concerning the bank, the court held that 
it had been chartered by congress as an instrumen- 
tality to carry on the financial operations of the 
government, and that although the power to create 
a bank for such purpose was not expressly found in 
the Constitution, yet it was implied in the great 
powers to levy and collect taxes, to borrow money, 
to regulate commerce, to declare and conduct a war, 
and to raise and support armies; and that these 
powers being given, congress had the right to select 
or create any appropriate means to facilitate the 
execution thereof. 


the 


reasoned 


The tests by which to determine the extent of the 
implied powers of the general government as laid 
down in this opinion, are not now questioned or 
denied. After this decision the question as to cre- 
ating a national bank became one wholly of legisla- 
tive policy. As we know, a bill for that purpose 
passed by congress in 1836, was vetoed by President 
Jackson partly on the ground that it was unconsti- 
tutional. This presented, of course, no question for 
judicial review. Many years afterwards, however 
(1863), the existing system of national banks was 
created by congress, to the great benefit of the 
country, and at this day no one, I think, seriously 
doubts the power of congress to enact legislation 
of this character. 

The general principles so luminously expounded 
in that case by which to determine the extent of 
the implied powers of the general government are of 
even greater moment than the mere decision as to 
the power tc charter a national bank. 

The other question in the case as to the power of 
the State to tax the bank is in its principles equally 
important. The claim of the State was more than 
plausible; it was one not a little difficult to answer. 
The State said, in effect: ‘“ We are sovereign. Taxa- 
tion of all persons and property within our lim- 
its belongs to sovereignty; and there being no 
Prohibition in the federal Constitution against 
the exercise of this vital power on the part of the 
State, it remains in all its amplitude uncurtailed in 
the several States.” 

But Marshall held that this claim on the part of 
the State was fully answered by the principle 
already announced, namely, that the bank was 
rightfully established as a fiscal agency of the gen- 
eral government and that this excluded, by neces- 
ary implication, the right of the State to levy a tax 


gress, since unlimited power to, tax involved the 
Power to destroy. “If,” said Marshall, “the States 
May tax one instrument employed by the general 


government in the execution of its powers, they 
may tax any and every other instrument, which 
would defeat the ends of the general government. 
This was not intended by the American people. 
They did not design to make their government 
dependent on the States.” 

This principle has since been extended to many 
subjects other than taxation; and a long line of 
adjudications in the Supreme Court has resulted in 
the establishment of the general doctrine so essen- 
tial to the maintenance of the government — that the 
States cannot in any manner control the general 
government in its legislation or operations when 
acting within the sphere of its constitutional powers, 
and that any interfering legislation on the part of 
the States is unconstitutional and void. The States 
cannot lay the weight of their little finger upon the 
powers of the general government. The views of 
the Chief Justice on both branches of this case are 


now everywhere accepted and unquestioned, and 


their general adoption is among the most splendid 
and useful triumphs of Marshall’s genius. As a 
complementary doctrine it may be stated that the 
Supreme Court, in other cases, have decided that 
the United States cannot tax, control or interfere 
with the agencies or instrumentalities of the States. 


Casr or ConEeNs v. VIRGINIA. 
Power. 


FEDERAL JUDICIAL 


As falling within the principle that the federal 
courts have the power to protect all rights given by 
the Constitution and laws of the United States, I 
have only time to refer in the briefest way to the 
great case of Cohens against Virginia. Some time 
before this case was decided the Court of Appeals of 
Virginia, in 1813, declared that they were not bound 
by a judgment of the Supreme Court reversing 
a judgment the highest court of Virginia, 
even although it involved a federal question—a 
principle which would break up the Union. This 
question was again presented to the Supreme Court 
of the United States in the case of Cohens against 
Virginia, complicated by the further fact that the 
State of Virginia was a party to the record. This 
came before the Supreme Court in the exercise of 
its appellate jurisdiction, and Chief Justice Marshall, 
in the great judgment which he delivered in that 
case, in 1821, decided that the Supreme Court of the 
United States had rightful jurisdiction over the 
judgments of the State tribunals whenever those 
judgments, in the opinion of the Supreme Court of 


of 


the United States, denied to any person any right 


which the Constitution and laws of the United 
States conferred, and this even though a State was 
a party to the record. That doctrine absolutely vital 
to the supremacy of the Constitution and laws of 


the United States has never since been disputed and 


: ; ‘ e 4 ,is daily acted on in the Supreme Court of the United 
against its operations without the consent of con- | 


States. 
opinion. 


Mr. Jefferson severely criticised this 





(15) Jefferson's Writing (Ford), Vol. X . pp. 229, 232. 
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New York STEAMBOAT CASE. FEDERAL POWER | all events, good until congress should enact a statute 


OveR COMMERCE. 


As a-striking example of the extensive and benefi- 
cent influence and operation of Marshall’s consti- 
tutional decisions, I select what is known as the 
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New York Steamboat case (reported under the) 


name of Gibbons v. Ogden. This was decided in 
1824. It is the first case that construed, in any im- 
portant particular, the commerce clause of the Con- 
stitution. It is a well-known historical fact that 
the most efficient cause ‘of the formation of the 
Union which resulted from the Constitution of the 
United States was the selfish and conflicting regu- 
lations of the different States in respect of com- 
merce, each trying to secure an advantage over the 


|in the Constitution. 


others, there being no power under the articles of | 


confederation to regulate or control this great and 
essential subject. 
ion in the Constitution” in these words: 
congress shall have power * * * to regulate 
commerce with foreign nations and among the sev- 
eral States.” 


This experience led to a provis- | 
“ The | 


This truly vital power, as respects | 


foreign and domestic commerce, is contained in | 


eleven words — “to regulate commerce with foreign 
nations and among the several States.” There is 
no attempt to define what is “ commerce,” or what 
is meant by “regulation.”” The case involved the 
respective powers of congress and the States over 
commerce. 

The circumstances out of which that case arose 
and under which the decision of Marshall was made, 
are extremely interesting. There were enacted by 
the State of New York five different statutes be- 
tween the years 1798 and 1811, granting or confirm- 
ing to Livingston and Fulton, or one of them, the 
exclusive right of using steamboats upon all the 
navigable rivers, bays and waters within the 
limits and jurisdiction of the State of New York 
for a specified term of years. One provision 
was that for each additional boat which could 
be propelled by steam with or against the cur- 
rent of the Hudson river, at not less than four 
miles an hour, they should be entitled to five 
years’ extension to their grant, not to exceed 
thirty years. If good for thirty years the State 
could, of course, renew or extend it indefinitely. 
For the specified period the State granted a 
monopoly, under pain of forfeiture of boats and ves- 
sels owned by others which should violate the ex- 
clusive right granted to Livingston and Fulton. 
These acts recited that the inducement to the grant 
was to encourage the grantee to engage in the un- 
certainty and hazard of making expensive experi- 
ments in improving steam navigation. 

In 1812 the highest court of New York (in Living- 
ston v. Van Ingen!’) sustained the validity of this 
grant, holding that it was not repugnant to the 
commerce clause of the United States, or it was, at 


( 6) 9 Wheaton’s Reports, 1. 
(17) Article L., See. 8. Par. 3. 
(18) 9 Johnson's Reports, 57, 1812, 
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which would conflict with the right granted by the 
State of New York. Among others, Chancellor 
Kent gave an elaborate opinion, in which he said: 

“There is no color for the suggestion that the 
steamboat grant is illegal and void under this clause 
It comes not within any pro. 
hibition upon the States, and it interferes with no 
existing regulation. Whenever the case shall arise 
of an exercise of power by congress which shall be 
directly repugnant and destructive to the use and 
enjoyment of the appellants’ grant, it would fall un- 
der the cognizance of the federal courts, and they 
would, of course, take care that the laws of the 
Union are duly supported. I must confess, how. 
ever, that I can hardly conceive of such a case, be- 
cause I do not at present perceive any power which 
congress can lawfully carry to that 
(P. 578.) 

The grounds and reasons in favor of sustaining 
the legislation of the State were stated by Chan- 
cellor Kent with great force. He pointed out that 
this legislation extended over a period of fourteen 
years, the first act having been passed by men 
familiar with the discussions which attended the 
adoption of the Constitution when Jay was goy- 
ernor, had been approved by the council of revision, 
and the last act was passed after the validity of the 
State grant was drawn into question; that the 
States retained all powers not clearly surrendered 
to the general government, including, he said, “all 
the internal commerce of the State by land and 
water, that the Hudson river is the property of the 
people of this State, and the legislature had the 
same jurisdiction over it that they have over the 
land or over any of our public highways, and that 
the congressional power relates to external and not 
to internal commerce, and is confined to a regula 
tion of external commerce, and all the internal 
commerce of the State by land and water remains 
entirely, and I may say, exclusively, within the 
scope of the original sovereignty of the State.’ 

Accordingly, the defendants were absolutely en- 
joined in favor of Livingston and Fulton, from navi- 
gating the Hudson with their steamboat, the 
“ Hope,” and carrying passengers on that rivet 
from New York to Albany. 

Livingston, the grantee, was the celebrated chan- 
cellor, and was distinguished for his eminent and 
patriotic services in the establishment of the Union 
He had for many years been engaged in schemes of 
steam navigation, and when he was the minister of 
cur country at Paris accidentally met Robert Fulton. 
An experimental boat was put upon the Seine, Liv 
ingston furnishing the funds; Fulton devised the 
engine and ordered it from the manufacturer, Watt. 
The legislature of New York renewed the exclusive 
grant to Livingston and Fulton. The “Clermont,” 
a vessel of one hundred and fifty-five tons burden, 
one hundred and thirty-two feet long, eighteen feet 


dat —— 


extent.” 


(19) 9 Johnson’s Reports, 507, 572, 578, 1812. 
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wide and seven feet deep, was launched on the East 
river and departed for Albany in September, 1807, 
from a dock on the Hudson river, making the trip 
of one hundred and fifty miles in thirty-two hours. 
The success was complete. Other vessels were 
built, and the steamboat service fully and finally es- 
tablished. Fulton, though not the original inventor 
of steam navigation, is now admitted to be entitled 
to the honor of having been the first who success- 
fully applied steam to navigation. Practically the 
“Clermont” had navigated. Under these grants 
and under the decision of the highest court of New 
York, already mentioned, made in 1812, a large 
amount of money had been invested in the con- 
struction of steamboats. Afterwards, 1818, in this 


condition of affairs, the case of Gibbons against | 


Ogden was brought in the Court of Chancery in 
New York.” 
Chancellor Kent enjoined the defendant, Ogden, 


holding that the question had, after an elaborate 
and profound discussion, been decided in the pre- 
vious case of Livingston v. Van Ingen. 
January term, 1820, the highest court of the State 
unanimously affirmed Chancellor Kent's order, 
holding the exclusive monopoly in the grants made 
by the legislature of New York to be valid, and 
that its Court of Chancery had the power to restrain 
citizens of another State navigating 
waters New York with vessels propelled by 
steam, although ‘such vessels may have been duly 
enrolled and licensed under the laws of the United 
States as coasting vessels. 

It was this last case that came by due process of 
law before the Supreme Court of the United States. 
The case was argued by counsel of the greatest 
eminence; Wirt and Webster against the constitu- 
tionality of the New York legislation; Emmett and 
Oakley in favor of it. That court reversed the de- 
cree of the New York courts and held that the 
power of the general government to regulate com- 
merce extends to navigation in the waters through- 
out the entire Union, and does not stop at the ex- 
ternal boundary of a State, and that the grants to 
Livingston and Fulton of an exclusive right to navi- 
gate all waters within the jurisdiction of the State 
of New York, by steamboats, was inoperative as 
against the laws of the United States regulating the 
coasting trade, and could not restrain vessels 
licensed under these laws from navigating waters 
within the jurisdiction of a State in the prosecution 
of such trade. 


from 
of 


MarsHaLy’s OpINtoN IN THE STEAMBOAT CASE SrE- 


CURED ABSOLUTE FREEDOM OF INTERSTATE Com- 
MERCE, 


The opinion of the court was delivered by Chief 
Justice Marshall. He defined, for the first time, the 
Meaning of the word “commerce” as used in the 





| had the 
At the 


the | 


Constitution. He said it includes navigation. It 
includes trade and commerce.’ But he went fur- 
ther and said that it is intercourse itself. He defined 
also the word “regulate” in a definition which it 
has been justly said can never be excelled in its 
brevity, accuracy and comprehensiveness. To 
“ regulate ’’ commerce, said Marshall is to prescribe 
the rule by which commerce is to be governed; and 
he furthermore asserted the proposition, so ex- 
tensive and beneficent in its future operation, that 
“wherever commerce among the States goes, the 
judicial power of the United States goes to protect 
it from invasion by State legislatures.” 

The same sound and liberal principle was applied 
by the Chief Justice as against the right of the 
States to tax foreign commerce, in the case of 
3rown against Maryland. 

Upon these decisions construing the Constitution 


|rest the navigation and interstate commerce laws 
from running his two steamboats between Eliza- | 


bethtown, in New Jersey, and the city of New York, | 


of the United States. The laws regulating com- 
merce and creating the Interstate Commerce, Com- 
mission as expounded by the Supreme Court, have 
effect to render the commerce of this 
country free from the selfishness, the trammels and 
the exactions to which it would have been subjected 
had the views of the courts of New York in the 
Steamboat case been affirmed by the Supreme Court 
of the United States. 

The subsequent history of the country shows that 
notwithstanding the decision of the Supreme Court 
the different States of this Union have passed almost 
innumerable acts, often most skilfully disguised, to 


tax and to fetter the commerce of the country in 
| order to obtain some selfish advantage at the ex- 


pense of the other States of the Union. Mr. Justice 
Miller, speaking on this subject, truly declared: 

“ Notwithstanding for nearly one hundred years 
we have had in the federal Constitution the declara- 


tion that congress shall have power to regulate com- 


merce among the several States, there are at this 
hour upon the statute books of almost every State 
laws violating that provision, and there is no doubt 
that if this clause were removed to-morrow this 
Union would fall to pieces, simply by reason of the 
struggles of each State to make the property owned 
in the other States pay its expenses.’ 

We owe it to Marshall and the eminent judges 
who sat in the court with him that our vast foreign 
commerce is untrammeled, and that our interstate 
commerce, still vaster, on land and water, by boat 
or rail or telegraph, knows no State lines, is subject 
to no State exactions, and is as free to everyone en- 
gaged in it as the elements of air and water. 

The Constitution .provided for freedom of com- 
merce between the States, by prohibiting one State 
from levying any duties upon goods brought from 
another State. This was the initiation of a policy 
new in the history of the world, but this provision 
by itself would not be adequate to secure the end 





(20) See 17 Johnson’s Reports, 488, 1820. 


sought —viz., the absolutely free interchange of 


(21) Miller on the Constitution, p. 81 
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traffic —and it was therefore accompanied with the 
provision, not found in the articles of confederation 
vesting in congress the power of commercial regu- 
lation, both as to external and internal commerce. 
This wise policy would have been brought to naught 
if the constitutional question in the New York 
steamboat case had been decided the other way by 
the Supreme Court of the United States. The im- 
portance of the decision and of the principles and 
grounds on which Marshall's judgment rested it, 
grow upon us year by year, commensurately with 
our ever-increasing domestic commerce. But the 
value of that decision is not to be estimated from a 
commercial standpoint. Its momentousness con- 
sisted in the fact that it involved in its consequences 
the existence of the Union. New Jersey and Con- 
necticut had already passed retaliatory laws. 


York legislation had been sustained by the Supreme 
Court of the United States. 

Marshall's wisdom and foresight so expounded 
the commerce clause that it embraced within it the 
railway, the telegraph and the telephone, as they 
successively came into existence. And now every 
vessel, however propelled, every car and every elec- 
tric message destined to another State has a na- 


tional character, and absolute immunity from State | 


control or interference. Marshall’s judgments, our 


great waterways and our transcontinental lines of | 


railway and telegraph, free for all commercial and 
social intercourse without regard for State lines or 
boundaries, have done more than any other visible 
agencies to bind together into one united nation 
the forty-five States which compose it. I said vis- 
ible agencies. The still stronger agencies are in- 
visible — I mean race, blood, genius for government, 
love of freedom, the common law, the heritage of 


liberties which go back to Hampden and Magna! 


Charta, and pride in the Union and universal re- 
spect and reverence for law. 

Time does not permit further reference to single 
cases. Those which have passed under this rapid 
review illustrate the more important of the great 
powers and limitations of the Constitution. This 
survey suggests a few general observations. 


CONCLUDING GENERAL OBSERVATIONS. 


The field of constitutional law at the commence- 
ment of Marshall’s judicial career was, as we have 
seen, almost uncultivated. It was not even ex- 
plored. Marshall found the Constitution an open 
text. Its grants of power to the central govern- 
ment and its restraints upon the States were 
couched in the fewest and most general words. It 
wisely defined nothing. As it came fresh from the 
hands of the federal convention, which Jefferson 
called “‘an assembly of demi-gods,” it reminds one 
of what a celebrated critic said of Bayle’s Diction- 
ary: ‘“ When you open it, what do you expect to 
find? Nothing. What may you find? Everything.” 
Whether this new instrument meant everything or 


nothing, it became the solemn, and, when we con-' 


The) 
Union could not have long survived if the New| 


— 


| sider the stupendous issues at stake, the awful duty 
of Marshall and his associates to determine. 

Was the new government merely another confed. 
eration, and the Constitution simply the mechanical 
bond by which the States were for certain enumer. 
ated purposes, and for such only, loosely articulated? 
Or was it a new nation, instinct with life and clothed 
with all the powers and attributes of sovereignty 
which were necessary for its growth, development, 
preservation, protection and defense against all hos. 
tile comers, foreign and domestic? 

Each one of the cases which I have brought under 

review to-day, and others, so vitally affecting the 
Constitution and the Union, could have been de. 
| cided the other way. Many lawyers and statesmen 
firmly believed, and earnestly maintained at the 
time, that they ought to have been decided the other 
| Way. On all these subjects Marshall’s views have 
| been finally accepted by the country as necessary to 
| the integrity and welfare of the Union, and are no 
| longer disputed or challenged. 


MARSHALL’S GREAT JUDICIAL QUALITIES. 


This result is in no small measure due to the 
character of Marshall’s judicial opinions. They 
have qualities distinctively their own. They are 
among the most massive and original productions of 
the human intellect. Any one familiar with them 
instantly knows their style. It has been said that it 
was hard and dry and lacked finish. To this I can- 
not agree. Unornamented indeed his opinions are, 
and in all of his writings I recall only a single 
metaphor. But for strong, vigorous, masculine 
English, which expresses his meaning with the ut 
most clearness, precision and force, I do not know 
| where his judicial style is excelled. His opinions 
are characterized still more distinctively by their 
matter than by their form. Though relating in 
many cases to questions on which parties warmly 
differed, how utterly free they are from _ political 
bias! 

Story said: “ When I examine.a case I go from 
headland to headland, from case to case; Marshall 
has a compass, puts out to sea, and goes directly to 
his result.” This is true. Marshall drew upon his 
own intellectual resources, and his drafts were ak 
ways honored. In the lights of his own intelligence, 
like another Columbus, he sailed, with duauntless 
courage, into new and unknown regions, guided 
only by the great principles of right, reason and 
justice, which he applied with equal caution and 
courage in the practical work of construing the 
Constitution. His opinions are masterful examples 
of pure reasoning and logic and legal intuition. It 
has often seemed to me that he was endued ina 
wonderful measure with what the old theologians 
called “illuminating grace,” enabling him to see the 
end from the beginning, and the bearing and effect 
of any principle or proposition, however artful of 
insidious, with a far-reaching sagacity that was 
never surpassed. His power of exposition in his 
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opinions irresistibly carried conviction and com- 
pelled assent. 

He had other first-rate judicial qualities. He 
courted, he demanded, argument. He had the aid 
oi the ablest lawyers in what Mr. Phelps, himself a 
great lawyer, calls the Augustan age of the American 
bar. He had, in a degree often remarked, a patience 
which, as Mr. Binney expressed it, was only ex- 
hausted when patience ceased to be a virtue. Mar- 
shall had, moreover, another quality without which 
no man can be a great judge —courage. Marshall’s 
placid courage, exhibited on many signal occasions, 
knew no fear except the fear of God and the fear 
that through some unconscious lapse he might fall 
into error. Consequences of his decisions to him- 
self or to parties, if he ever considered, he never 
heeded. Back of all this was the simplicity, worth 
and dignity of his lofty character. 


THE CONSTITUTION RECEIVED FROM MARSHALL ITS 
FinaL Form. CONTINUING AND VITAL IMPORT- 
ANCE OF MARSHALL’S PRINCIPLES. 


During Marshall’s term the outlines of the Con- 
stitution were fixed, every one of its more important 
powers and prohibitions was expounded, so that, 
as Mr. Justice Bradley observed: “It may truly be 
said that the Constitution received its permanent 
and final form from the judgments rendered by the 
Supreme Court during the period in which Marshall 
was at its head. With a few modifications, super- 
induced by the somewhat differing views on two 
or three points of his great successor, and aside 
from the new questions growing out of the Civil 
War and the recent constitutional amendments, the 
decisions made since Marshall’s time have been little 
more than the applications of principles established 
by him and his venerated associates.” 

When Marshall went upon the bench the new 
government itself and the Constitution as the only 
bond of union were in the experimental stage of 
their existence. When he left it both were firmly 
established. Marshall’s great service to the country 
—a service of an original and creative character, 
and one which the course and experience of his life 
and his wonderful intellectual qualities, fitted him 
above all other men of his time to render — was 
that his celebrated judgments expounding the Con- 
stitution supported it and carried it safely through 
the feebleness and perils of its infancy and placed it 
securely upon the foundation on which it has ever 
since rested and now rests. We know to-day what 
we have. We realize that we live under a Constitu- 
tion which pours upon the people of this country 
every day and in every State the continual dew of 
its blessings. The nation was weak and lowly 
enough when Marshall’s chief magistracy began. 
But we view it to-day in its lofty estate when it has 
put on “the grandeur of its history,” 
history! 


and such a 
All the strength and joy, patriotic pride 
and love of the Union, which come from a hundred 


(22) Mr. Justice Bradley, Century Magazine, December, 1889. 


years of great achievements, with all their clustering 
associations, with all their cherished traditions, with 
all our boundless and swelling hopes for the future 
—all this is ours, and its conscious possession in- 
spires and underlies these public honors to the name 
and memory of Marshall. We feel almost sure a 
narrow, rigid, ironclad, jealous construction of the 
Constitution would have changed our whole history 
and perhaps have led to a shipwreck of the Union. 
No military chain holds us together. The bond, 
and only bond, of Union is the Constitution. In- 
stead of two or a dozen rival, jealous, clashing or 
hostile republics, some north, some south, some 
east, some west, we have one united nation, held 
together in the peaceful embrace of the Consti- 
tution. 

Under Marshall's views it has been possible for 
our stupendous national growth and development 
both in his time and ever since to take place in ac- 
cordance with the natural process of evolution with- 
out any strain upon the Constitution and without 
danger to the national existence. His judgments 
and the principles on which they rest as he ex- 
pounded them are fixed lights for the guidance of 
people, legislators and courts. They are as neces- 
sary to-day as they were when they were pro- 
nounced. They are almost as important as the 
texts of the Constitution which they construed, and 
to which they gave precision and authoritative force, 

We know to-day that there is no real danger to 
the Union from the center, from the president, or 
congress, or the federal judiciary, or all combined. 
Such dangers have proved to be imaginary. These 
spectres which so alarmed our fathers haunt not 
their children. I should not be true to the duty of 
the occasion if I did not add that in my judgment 
the plain lesson taught by our whole past history is 
that whatever danger exists, if any, it is to be found, 
not in the central power, but in the States. In the 
past, coming down even to the present, States have 
passed many laws of a character that would have 
broken up the Union, had it not been for the limi- 
tations on their powers which they disregarded, and 
which have only been made effectual by the judicial 
enforcement of Marshall’s principles of nationality. 
These principles, however, guard with equal vigi- 
lance and fidelity, as of equal importance, the rights 
of the States as well as of those of the general gov- 
ernment. In the future, as in the past, our reliance 
must be upon the good judgment and affections of 
the people for the Constitution and the Union; but 
so far as judicial action or remedy goes, it must 
chiefly be upon the maintenance, in the spirit and 
with the wisdom of Marshall, of the contract clause, 
the commerce clause, and the Magna-Charta 
clauses of the Fourteenth Amendment, the com- 
bined effect of which is to place under national pro- 
tection the great primordial rights of life, liberty, 
property, sanctity of contracts and equality before 
the law. 

The framers of the Constitution, “their faith tri- 
umphant o’er their fears,” inscribed over its stately 
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and massive portal that it was, among other things, | does not wish to discuss the appointment of law 


ordained and established to “secure the blessings 
of liberty to ourselves and to our posterity.” The 
Constitution was thus intended to be perpetual. 
Marshall’s labors are wrought into its very fabric 
and while the Constitution remains Marshall's fame 
is secure. It will grow with the growth, strengthen 
with the strength, and brighten with the increasing 
glories of the nation. We hope and believe that 
the Union of these States, bounded by two inviol- 
able seas, will continue through uncounted years to 
diffuse its blessings and benefits upon us and our 
posterity. We cannot forecast the future. God’s 
Providence determines the destiny of nations, and 
its workings are often as inscrutable as they are 
irresistible. It may be that the principles of Ameri- 
can constitutional liberty shall become the right and 
birthright of distant peoples whose lands are washed 
by other seas and whose eyes look up to other stars. 
Certain it is that wherever our Constitution is or 
shall go, or wherever constitutional liberty shall 
exist on earth, there will attend it, and abide with it, 
the spotless and honored name of John Marshall. 


-_ OH 
INSTRUCTION IN LAW. 


HE influence of law upon the progress and 
development of a country, the important 
positions that are and ought to be held by men 
trained in the theory and practice of law, and the 
adaptability of the subject to give a broad mental 
training make it of the greatest importance that 
the student during the period of his preparatory 
study for the practice of law should receive the 
aid of the best instruction made possible by 
the modern advance in the science of and practice 
in teaching. It is imperative that the student of 
average mental ability receive this aid, if he is ex- 
pected to make anything but a failure after passing 
the portals of a law school, but with this aid his 
chance of success is often better than that of the 
very bright man who relies on his brightness for 
success. 

Law schools holding, as they do, the position of 
trustees of the early training of young men for 
professional life in the law have placed on them 
the duty to furnish this much-needed instruction. 
This duty is made more imperative to-day than 
ever before by the demands for a higher mental 
training and preparation, and from the fact that 
the number of men possessed only of average men- 
tal ability is increasing with the increased enroll- 
ments of these schools. 

The first and most important step for our law 


schools to take, if they have not already taken it, | 
is to secure and retain only truly great instructors. | 


But, for the purposes of this article, the writer 
wishes to consider every instructor engaged in 
teaching the law, either a great teacher or capable 
of becoming one and willing to devote himself to 
the careful study of the science of teaching. He 


| instructors and the results which follow, further 
than to make this brief general statement: that 
professional schools should be the goal for great 
| instructors and not the training schools for the 
| untrained would-be instructors. The results ob- 
| tained and the standing of the school can be deter- 
| mined when it is known which class of instructors 
| are employed. Training schools cannot expect or, 
in fact, accomplish very satisfactory results in their 
| attempts to instruct students in the law. 
| The aim of legal instruction should be to give 
| the student a broad mental training, legal wisdom 
|and sufficient knowledge of legal principles and 
| procedure to enable him to begin his life’s study 
and practice with every possible assurance of suc- 
| cess, if he be willing to do the required work. To 
|accomplish this aim the instructor should study 
| the subject of legal instruction under three heads, 
The nature, kind and method of instruction he 
byw give in preparation for and in anticipation 
of the individual work of the student. 
| The individual study and research of the student 
| along the lines of the previously-given instruction. 

The methods by which he can accomplish the 
most for the students’ good during the recitation 
period. 

That instruction which trains the mind for work 
and supplies that general information which the 
student has neither time nor ability to acquire, but 
| which is so important that he have to fully under- 
| stand and master the work assigned for his individ- 
ual study and research is a proposition so simple 
that the mere statement of it should be accepted 
and acted upon without argument. Logic, sound 
common sense and the daily experience with stu- 
dents should force this fact home to every im 
structor, even the novice But by careful study 
of the methods of instruction, as expounded in 
catalogues, lectures, papers and articles by some 
of the leading instructors one is convinced that our 
law schools are open to quite severe criticism, be- 
cause they fail to give the student much, if any, 
| instruction with the purpose of giving him mental 
|training and preparation for work. They have 
adopted, in this respect, the method of first assign- 
ing work for the student to prepare, a task which 
| he is unable to fully accomplish. The instructors 
under this method attempt to give the instruction 
after they have quizzed the students and found 
that many have gained nothing out of the work but 
confusion as to the legal principles involved, while 
others have gained an erroneous idea as to the 
same principles. It ought to be seen by these 
worthy men engaged in the instruction of the law, 
when they consider that first impressions are the 
most lasting, that by this method they are wasting 
the time of the student, besides much energy of 
‘their part, for it will be found that it takes much 
|more time and energy to remove from the stt- 
|dent’s mind the confused and erroneous ideas 
‘than would have been required to have sufficiently 
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prepared the students in advance to have acquired 
a correct understanding of the legal principles 
through their study and research. The advantage 


to the student of being able to study understand- 


ingly and to arrive at the correct legal conclusions 
cannot be doubted. That the methods as to the 
time, nature and purpose of the legal instruction, 
as now largely employed, are not suited to the needs 
of law students, ought not to be doubted, especially 
when viewed in the light of the modern advance 
of the science of teaching. Some law schools 
cling to these methods for their traditional influ- 
ences; others without giving any good reason for 
such a course. The true reason for the continua- 
tion of these methods, so open to criticism and 
failing to such an extent to give the students the 
much-needed aid at the most opportune time, is 
that each generation of instructors have been con- 
tent to employ the same methods in their teaching 
by which they were taught, not feeling compelled 
to make a careful study of the science of teaching. 

Not one of our law schools would for a moment 
accept the responsibility of sending young men 
out to sea without chart, compass and _ trained 
mariners, trusting to their being found and taught 
the ways of the sea after they had struck the hidden 
rocks and while the hole was filling. Neither 
would any one of them deem it wise to send young 
men into a dense forest, marked only by trails 
familiar to the experienced guide, without com- 
pass and a trained guide. All would stamp as folly 
the suggestion that it would be time to send the 
guide after the young men were lost. The above- 
described methods of legal instruction are as dan- 
gerous to early study in the law as this course 
would be to life. 

Tradition and traditional methods have 
displaced by the advance of modern science in 
other respects less important than the training 
of young men for professional life by our higher 
institutions of learning. There seems no good 
reason why these institutions should not adopt 
those methods of instruction which will give the 
students the greatest returns for their time and 
money. 


been 


The youthful bicyclist can make rapid progress 
over unknown roads, if at each turn and crossing 
of the roads there is a guide-post on which are 
full directions as to the course and destination of 
each road, but, if he is sent out to ride here and 
there, not knowing where he is riding or to what 
purpose, and then to return to receive the guide- 
post instructions, which he should have received 
in advance, he has not only lost time and energy, 
but the youthful ardor which is so important when 
well directed. The student of law meets with the 
Same success or discouragement, depending upon 
what instruction he is given and when received. 

The instruction which should precede the work 
of the student is all important. It should be con- 
fined, though, to the work of the instructor and 
Not an attempt made through this instruction to 


do the work of the student. The purpose, as be- 
fore stated, should, first, be to train the mental 
powers of the student for legal work; second, to 
put him in possession of all the facts and princi- 
ples that he may need to know in preparing the 
work assigned for his individual research. The 
question may be asked by the untrained yet enthu- 
siastic instructor, how is this purpose to be accom- 
plished, which. may be answered, in part, by the 
question, what are the needs of the average stu- 
dents the instructor is trying to instruct? 

The instructor must, first of all, be master of 
the subject he is attempting to give instruction in, 
not simply having committed it to memory for 
this purpose; it should lie clearly, accurately and 
logically in his mind, for the instructor who is com- 
pelled to use a book or a written lecture will make 
little impression on the mind of the student or be 
much of a success in giving this preliminary in- 
struction. The same will be true of the instructor, 
who, in giving this instruction, requires students 
to take copious notes. There may be a place for 
this more technical instruction, but this is not the 
time to give it. This instruction should be simple 
and fully within the comprehension of the average 
student’s mind. It should be so given that it will 
attract and hold the attention of the student, 
causing him to think with reason by the same 
logic and see and understand with the same clear- 
ness as the instructor. It should be broad, putting 
students in possession of all those facts and prin- 
ciples which will tend to make his work more 
interesting and effective and his knowledge more 
complete. Some of the important features of the 
work to be assigned should be touched upon 
enough to create an interest and fix the attention 
of the mind, especially upon them during the study 
and research of the student; but the instructor 
should be always on his guard in this instruction 
to present the work clearly, logically and to the 
purpose, never upon the individual 
work of the student. The enthusiastic instructor 
will always have to be on his guard in this last 
respect. It is very easy to do too much for the 
students through this method of instruction. His 
sound judgment and clear understanding of the 
needs of the student mind, which every instructor 
should possess, will serve as his best guide. 

The present lecture course, which seems to be 
gaining favor in some of our law schools, is at 
fault in this last respect, namely, that the instructor 
not only trespasses upon the work of the student, 
but his ambition seems to be to cover the work 
completely and make his lectures a digest of the 
whole subject, expecting the student to take 
copious notes and to supply the wanting parts 
from his memory. The result is a great dis- 
appointment to the instructor, to say nothing 
about the great detriment to the student body. 

The writer does not wish to be understood as 
criticising lectures, only so far as they come 
within the above description and violate the sci- 


trespassing 
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ence of teaching. He fully realizes that the method 
of instruction as described above must be given 
by lectures or talks. But he does wish to em- 
phasize the point that these lectures and talks 
should be for the purpose of instruction, and not 
be made to trench upon the work of the students. 

When the student has had the advantage of this 
preliminary instruction he is not only prepared 
through mental training and knowledge of facts 
and principles, but he has received a stimulus and 
interest which will make it possible for him to 
accomplish the work assigned and to receive there- 
from the greatest possible legal training and legal 
wisdom. 

If the instruction has been well given, the stu- 
dents are not only prepared for individual study 
and research, but every one possessed of average 
scholarly inclination will be enthusiastic and eager 
to learn the full meaning of the instruction given, 
being highly pleased that something has been left 
for him to accomplish, and that he has been fully 
prepared to get the greatest amount of knowledge 
and mental training possible out of his efforts and 
work. 

Under the method described and criticised the 
average student receives no encouragement or 
stimulus for hard work, but when the recitation is 
made very unpleasant for those who make failures 
he is spurred on to make his best attempt to pre- 
pare the work for the recitation, and he does this 


by committing as much as possible of the work to | 


memory. Sometimes instructors are encouraged by 
such a display. The school that hopes to do the 
most for its students must fully realize that a stu- 
dent should do something more than commit to 
memory. It must be made possible for him to so 
fully accomplish the work and clearly understand 
the fundamental legal principles that he will be 
influenced in his every act and thought by them. 
The instructor should keep in as close touch with 
this work of the student as possible, with the pur- 
pose always in view of making the students who 
come under his instruction educated and not sim- 
ply learned men. There are many things in the 
study of the law that must be committed to 
memory, and some thought should be given to the 
training of the memory, but never at the expense 
of the other mental powers, otherwise the man 
who has had only a tattered Blackstone for his 
legal guidance and a pine knot for his light but 
much time to study the affairs and conditions of 
men, will be the safer man to consult for legal 
advice. Experience has fully convinced the writer 
that students study when they feel that they are 
acquiring knowledge, but do not enjoy the task 
of committing to memory simply to make a show- 
ing in the recitation-room or to pass an examina- 
tion. Little, if any, benefit do they receive from 
such methods of study when compared with the 
great benefit received when properly instructed. 
The first two steps should be followed by reci- 
tation work, and in this exercise the instructor 


should seek to train the student to state clearly, 
forcibly and accurately the legal principles involved 
in the work assigned and which he ought to haye 
discovered and mastered through his individual 
research. Here, again, the instructor should al- 
ways be on his guard not to ask questions which 
tend to confuse, or questions so simple that the 
student can guess the answer, or questions to 
which the answer is simply yes or no and the 
answer indicated in the form of the question. He 
should also guard against giving the student the 
impression that the exercise is to be a test of 
memory, rather than a careful mental training, 
The work should be so conducted that the student 
may not only have a chance to state the legal prin- 
ciples, but that he may have a chance to apply 
these principles to stated facts. This period gives 
the instructor great opportunities, if he did in 
advance the necessary teaching, to round out the 
knowledge thus acquired, broaden the understand- 
ing and to make more acute perception and appli- 
cation of legal principles. The time when it was 
the duty of instructors to simply hear lessons is 
antiquated and ought long since to have been 
forgotten in the oblivion of the past. 

One of the great faults of the recitation work, 
/as now conducted, is that questions are asked pur- 
| posely sometimes to open the way for criticising 
| the preparation of the student. They are largely 
| asked for the simple purpose of finding out if the 
| student has committed to memory the work which 
has been assigned to him as a task, the instructor 
not having in mind any mental training or any 
logical arrangement in bringing out the work. 

The one great criticism of the present method 
of legal instruction, as largely employed by our 
law schools and the instructors thereof, is that it 
appeals to the memory alone, giving the student 
simply learning, if his memory be sufficient to ac- 
complish the task. The average student under this 
method memorizes the task of to-day at the ex- 
pense of the learning that he acquired yesterday. 
By this method the student each day becomes 
narrower-minded, and the more he works the more 
involved to his. mind become the legal principles 
of law. 

The method as described and approved in this 
article involves no radical changes, only as to the 
preparation and methods of the instructors. It 
means that instructors who are not trained in the 
science of and practice in teaching must devote 
themselves to this branch of study. They must 
master this science, as well as the subject which 
they are to teach. Men engaged in the instruction 
of the law are noble, high-minded and _ self 
sacrificing men, giving their valuable time for 2 
very small consideration. They are men, without 
doubt, as well able to master the science of the 
teaching as the subject of law. That more have 
not already devoted themselves to mastering this 
branch of their work must be accredited to the 
fact that they have not fully realized the demand 
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of the student body for this higher mental train- 
ing and broader knowledge or the influence of the 
great teacher upon the early training and future 
possibilities of students. The subject would seem 
to be of sufficient importance to secure the closest 
attention. It is hoped that in the near future it 
may receive the highest consideration, both by 
higher institutions of learning and the instructors 
connected with these institutions which have such 
an important purpose to accomplish. 
C. H. HARRIMAN. 
New Haven, Conn., January, 1901. 
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SCIENCE VERSUS LAW. 


By CuHarLtes Henry Tort te. 

The century which has just closed, replete with 
social, commercial and scientific advance, has se- 
verely taxed the world’s various systems of jurispru- 
dence. It is the pride of the common law that it 
has amply endured the test, and proven itself a plas- 
tic and living system, capable of a healthy growth. 
That its advance, however, with what might be 
called the “times,” would not be complete, was to 
be expected. Certain rules were bound to become 
dear to the judicial heart, and fail to expand even 
under the influence of a wider knowledge and a 
larger liberality. A few of these cases of arrested 
development we propose in this paper to notice. 

One of the marks of the present century has been 
the perfection of the high explosive. Scarcely a 
house is now built, or a public work engineered, 
without a resort to blasting. The concussion and 
the power of the earth-and-air waves thus created 
were unknown to the early jurists. With them de- 
struction of property was almost wholly confined to 
actual physical contact or invasion. As a result the 
injuries wrought by dynamite and gunpowder in 
blasting came before the court almost as new ques- 
tions. In New York the initial case is that of Hay 
v. Cohoes (2 N. Y. 154). Here, the fragments of 
the blasted rock wrecked the dwelling-house of the 
plaintiff on adjoining land. No negligence in exe- 
cuting the work was alleged or proved. In holding 
for the plaintiff the court said: ‘“‘The means by 
which it (the lawful improvement) was prosecuted 
was illegal. For they disturbed the rightful posses- 
sion of the plaintiff and caused a direct and immedi- 
ate injury to his property.” The case is a striking 
example of old principles fitted to new circum- 
stances. Forty years later, however, the opposite 
tendency controlled the case of Booth v. R. W. & 
T. R. R. Co. (140 N. Y. 267). The new case re- 
sembled the old in every respect except one. Here 
the immediate cause of the injury was not flying 
fragments, but the wrenching and cracking of the 
house due to the force of the blast itself. The trial 
judge instructed the jury that the defendant was 
liable whether “the work was done carefully or 
negligently.’’. This instruction was sustained by the 





Supreme Court in 44 N. Y. St. R. 9. ‘“ The act of 
the defendant,” said the court, “ was as direct as in 
the case of St. Peter v. Dennison (58 N. Y. 46), 
where the blast blew a chunk of frozen earth upon 
the premises of another and injured the plaintiff, 
and a recovery was allowed without proof of negli- 
gence.” On appeal, however, the case was re- 
versed. The distinction taken between it and the 
Hay case was that here the injury was wholly “ con- 


| sequential,” that is, as the context explains, there 


was a total absence of direct physical invasion. 
“The immediate act,” says Chief Justice Andrews, 
“was confined to its (the defendant’s) own land, 


but the blast, by setting the air in motion, or in 


| some other unexplained way, caused an injury to the 


plaintiff's house.” Scientifically this is scarcely a 
distinction at all. The expanding gases have de- 
molished the house, and whether they have done it 
by a flying fragment, or an ear-tremor, or an air- 
wave, it is neither mysterious, inexplicable or ma- 
terial. Legally, however, by dint of strictness, a 
distinction may be made. In the case of the air- 
wave or the earth-tremor there is, says the court, 
“no technical trespass.” The reason lies in the 
ancient conception of the action of trespass, framed 
long before air-waves or earth-tremors, as a man- 
made force, The fiction was that 
around every man’s land, not otherwise inclosed, 
the law drew an imaginary fence (Addison on Torts, 
Vol. 1, p. 446). To pass this was to break and 
enter his close, i. e., to commit a trespass. The 
very name of the action, quare clausum fregit, sug- 
gested a physical invasion. Nor was this at all 
strange, seeing that in the early stage of our law a 
physical invasion was almost the only known means 
of destroying property on another’s land. What- 
ever an earth or air wave might do to an actual 
fence, it could scarcely be spoken of as wrecking 
this imaginary inclosure. Hence the court blinded 
itself to the equality of destruction wrought in all 
three cases, and proceeded to distinguish between 
a flying rock and an earth-tremor or an air-wave 
on the ground that the latter were not embraced 
within a definition framed before dynamite was 
known. As a result our law is in a curious state. 
The same blast which wrecks A’s house with a 
bowlder and crumples up B’s through its own ter- 
rible energies, may be a ground of action for A but 
not for B. 

In cases of physical injury due to mental shock 
the law is in a similar state. Though the reciprocal 
action of mind and of body is now common knowl- 
edge, the courts still confine recovery for negligence 
to case of actual impact. The leading case is 
Mitchell v. Rochester (151 N. Y. 107, 45 N. E. 3514). 
There, the plaintiff was almost run over by the neg- 
ligent driving of the defendant, and as a result of 
fright became unconscious and suffered a miscar- 
riage. Again, as in the blasting cases, the lower 
court was against artificial distinctions, and in favor 
of a scientific advance. “ The fact that there was a 
mental cause for the injury clearly traceable to the 


were known. 
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negligent act, ought not to relieve the defendant 
from the consequences.” 

Fhe decision, however, was reversed in the Court 
of Appeals. Several reasons were assigned. The 
first is that as no recovery can be had for fright 
alone, then on principle none should be allowed for 
the physical injury that may result therefrom. The 
fact, however, is overlooked that mere nervous 
shock is exempted, because there is no basis for the 
assessment of damages. A second reason was that, 
as the injury could not have been reasonably antici- 
pated, the plaintifi’s case did not fall within the rule 
as to proximate cause. That the defendant may 
not have foreseen just this outcome of his negligent 
act is true. But his responsibility must depend on 
his presumed knowledge that the natural and prob- 
able result of his acts would be injury to a class of 
persons of whom the plaintiff was one. Had there 
been actual impact there would have been no doubt 
of a recovery. Moreover, if the plaintiff had sprang 
from one danger into another and been injured, her 
right of action would have been assured, even 
though by remaining still she would have suffered 
no harm (Warren v. R. Co., 40 N. E. 895; Wilson v. 
R. Co., 3 N. W. 333). It is scarcely clear why the 
defendant should be presumed to foresee injury in 
either of the above cases, and not in the principal 
case. 

The controlling reason in the mind of the court, 
however, seems to be that in law there can be no 
causal connection between a mental shock and a 
physical injury. The procession of cause and effect 
is looked upon as broken by the intervention of the 
mind. The plaintiff's difficulty is, says the court, 
that ‘there was no immediate physical injury.” 
Now the test of the proximate cause is the continu- 
ity of the events, and the absence of a new and in- 
dependent cause. This new cause must be one of 
itself adequate to inflict the given injury. In the 
case before us the only intervening cause that can 
be suggested is the mental state of the sufferer. 
But by hypothesis this state is the immediate result 
of the negligence, and as the mind and body, accord- 
ing to the now common knowledge, react upon each 
other, the succession of events are so grouped to- 
gether as to form a natural whole. The courts, 
however, are unwilling to admit that their definition 
of a proximate cause is fulfilled. They have not 
wholly freed themselves from that leaning toward 
physical and tangible facts which is the legacy of the 
early common law. The science and sense of the 
matter has, however, had its influence. We have 
already seen that one may recover for a fright which, 
while not throwing the sufferer into convulsions, 
leads him to leap over a precipice. Again, in Pough 
v. B. B. & S. C. Ry. Co. (1896) (2 Q. B. 248), one, 
who was incapacitated for work as a result of a 
nervous shock at the approach of danger, was al- 
lowed to recover under the terms of a policy insur- 
ing “absolutely for all accidents.” The counsel ar- 
gued with apparent logic, that, “When the effect 
produced is only due to fright or nervousness there 


is no accident within the meaning of the policy, be- 
cause this is due to the mental state of the suli-crer 
and not to external causes.” The court, however, 
held for the pl intiff, and remarked, per Kay, L. J, 
“It seems to me as clearly an accident as if he had 
been thrown down by the passing train.” It is clear 
that the principle of both these exceptions over- 
throw the rule itself. They clearly recognize that 
between a mental shock and a physical injury there 
may be both in law and in fact a causal bond. 

In the law of real property, the rules governing 
the use of percolating water have undergone a 
pretty development. The initial case upon the sub- 
ject is Acton v. Blundell (12 M. & W. 324 [1843]). 
The action was for draining one well by the sinking 
of a second; and both the counts and the opinion 
show that the gravamen was not the bare cutting 
of the underground sources of supply, but the actual 
drawing off of the water already collected. The 
court, however, in holding for the defendant, laid 
down the broad rule that the right to the enjoy- 
ment of underground water is not the same as that 
which applies to surface streams. Two reasons 
were assigned: First, that percolating water was one 
with the soil, and hence belonged to the owner of 
the premises; second, that as such water does not 
flow openly in sight, no man can tell whence it 
comes and whither it goes. The rule was a prime 
example of the love of the early law for palpable 
evidence only; but, under the pressure of a more 
scientific knowledge and of modern hydraulic in- 
ventions, such a sweeping principle was bound to 
be modified. The first step toward a greater free- 
dom was the case of Dickinson v. Grand Junction 
Canal Co. (7 Exch. 282). The defendant was a cor- 
poration under act of parliament. Upon its own 
land it had dug wells and set up a large pumping 
station, by which water was raised and carried some 
distance to supply a canal. A part of this water was 
drained by percolation from the neighboring river, 
and the rest was mere underground flow which had 
not yet reached a defined surface channel. The 
court held for the plaintiff as to both portions of 
water. Thus, at a blow, Acton v. Blundell was cut 
in half, as it were, and confined to cases where the 
reservoir or goal of the percolating water was not 
on the surface but under ground. This was in 1852 
Seven years later, Chasemore v. Richards (7 H. L. 
C. 349) came before the house of lords. The facts 
were the same with the Dickinson case save that 
here the diversion was wholly of the subterranean 
flow, and the water already in the surface stream 
was not touched. The house, Lord Wensleydale 
practically dissenting. overruled the law as laid 
down in 1852, and returned to Acton y. Blundell. 
“The principles which apply to flowing water in 
streams or rivers are wholly inapplicable to water 
percolating through underground strata, which hs 
no definite course, no defined limits, but which 002 
through the soil in every direction.” Thus the 
Dickinson case was itself cut in half, and Acton ¥. 
Blundell established as governing all flowing watef 
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which had not already found its way into a defined 
surface channel. The rest of the Dickinson case, 
however, to the effect that water already in such a 
channel could not be touched by percolation was 
left intact, and twelve years later expressly reaf- 
firmed in Grand Junction Canal Co. v. Shugar (L. 
R. Ch. 483). “If,” said Hatherley, L. C., “ you can- 
not get at the underground water without touching 
the water in a defined surface channel, I think you 
cannot get at it at all.” And such seems to be the 
law England to-day. Provided water is not 
drained out of a defined surface channel, the flow 
beneath the surface is subject to unlimited appropri- 
ation, and any injury that may result therefrom is 
damnum absque injuria. 

In America, particularly in New York, this 
growth in the law has been carried a great deal 
further. In the early cases, it is true, the English 
rule was unquestioningly followed. For example, 
in Goodale v. Tuttle (29 N. Y. 459), decided in 1864, 


in 


the rule is laid down that an owner is not liable | 


for the proper draining of his own land, although it 
may reduce the supply of a stream, provided such 


clearly what was then conceived to be the law. 
“There appears,” it said, “to have been a conces- 


sion at the trial, and the same is made in this court, | 


if in sinking the wells on its own land, the city did 
no more than intercept the percolation of under- 


ground currents, and thereby prevented such water | 


from running through the soil and reaching the 
stream, the action would not lie. 
law applicable to the case,” citing Chasemore v. 
Richards. In 1897, however, the case of Smith v. 
The City of Brooklyn came before the Appellate 
Division —18 App. Div. 340. 
premises there had been for fifty years, a brook and 
a pond formed by a dam thereof. At a distance of 


about half a mile the defendant had built an aque-| case, as laid down by the Court of Appeals clearly 


duct, and had sunk a conduit 16.8 feet lower than 


the level of the pond. The soil in the locality was | 
gravelly, and the water in the pond began to fail | 


the moment the conduit was laid. Both pond and 
stream disappeared entirely upon the erection of 
the pumping station, and remained dry until the 
date of the trial. It will be noticed that the facts 
did not expressly find that water was actually 
drained from the stream into the reservoir; and the 
appellate court went on no such distinction. 
basis of their judgment for the plaintiff seems to 


have been, not where the water came from, but the | 


use to which it was to be put. The source for this 
view was the dissenting opinion of Lord Wensley- 
dale, in Chasemore v. Richards. His lordship held, 
with the Roman law, that the test of the defendant’s 
tight was whether or not the water was used for the 
improvement of the land. This test the appellate 
court made the basis of its decision. ‘‘ No case,” 
it declared, “ will be found in this State, where the 
tight has been upheld in the owner of the land to 





| stream, does not affect the question. 


, water was put. 
draining took no water out of the stream itself. | 
Again, in Van Wychlen v. The City of Brooklyn | 
(118 N. Y. 424), the dictum of the court states very | 


And such is the! 


destroy a stream, a spring or well upon his neigh- 
bor’s land by cutting off the source of its supply, 
except it was done in the exercise of a legal right 
to improve the land, or make some use of the same 
in connection with the enjoyment of the land itself, 
for purposes of domestic use, agriculture or mining, 
or by structures for business carried on upon the 
premises.”” On appeal (160 N. Y. 357) this novel 
test was elaborated and applied. That Chasemore v. 
Richards was not regarded as law by the court the 
opinion leaves no doubt. “ That the diversion and 
diminution of the stream,” it declared, “ was caused 
by arresting and collecting the underground waters, 
which, percolating through the earth, fed the 
When the 
fact was established that the defendant’s works and 
wells had caused, by this subsidence of water, a 
diversion of the stream’s natural flow in its channel, 


|the injury was proved, and the plaintiff’s cause of 


action established.” This rule was broader even 
than that in the opinion of the court below, for it 
would seemingly apply, no matter to what use the 
Under the pressure of science and 
the steam pump, the court had lost its fear of the 
vagaries of underground water, and established the 
short-lived case of Dickinson v. Grand Junction 
Canal Co. as the law of the State. 

But the test laid down by the appellate court was 
destined soon to bear fruit. Only last year the 
case of Forbell v. The City of New York (47 App. 
Div. 371) came before the same tribunal. Here no 
diversion of a surface stream was alleged or proved. 
The defendant had sunk a great number of wells, 
and had connected them with powerful steam suction 


| pumps, and enormous quantities of water was with- 


drawn daily to supply the distant city. As a result 


| the hydraulic level was lowered for an immense area 
Upon the plaintiff's | 


around, wells and springs were dried up, and farms 
rendered arid. Again the Appellate Division found 
against the municipality. The rule of the Smith 


could not apply, for the diversion was of “ perco- 
lating water running in no defined channel.” The 
lower court, therefore, revived its own rule in the 
former case, and declared it would apply equally to 
“percolating water collected for the purpose of 
transportation and sale, and not for any use con- 
nected with the land.” The defendant at once ap- 


| pealed, but the principle thus laid down was ex- 


| pressly sustained. This decision certainly goes a 
The | 


long way. Under it, Acton v. Blundell can no 
longer be the local law, whenever the water with- 
drawn is not to be used in connection with the 
premises. That the departure was justified by the 
greater knowledge we now possess of subterranean 
flows and the tremendous power that we can now 
exercise over them, there can be no doubt. 

The criminal law, also, is not without a striking 
example of the subject in hand. Much of late has 
been written or said upon the subject of insanity 
as an excuse for crime. In primitive times the 
position of the lunatic was that of an outcast, if 
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not of an outlaw. His affliction was regarded as a 
visitation of Providence, and held to heighten 
rather than diminish the offense. When insanity 
came to be recognized as a disease, as a neurotic 
condition, this barbarous view was bound to disap- 
pear. The first postulate of every crime, not a bare 
malum prohibitum, is a criminal intent. Whatever is 
done without consciousness that it is wrong is no 
crime. This doctrine was established once for all in 
McNaghten’s famous case (10 Cl. & F. 200). Two 
rules were therein laid down, the one for general 
insanity, the other for partial insanity or delusion. 
The former was a good defense only when through 
the disease the prisoner was at the time unable to 
know that his act was wrong; the latter, only when, 
if the imagined facts were real, they would consti- 
tute an excuse. These twin principles were an- 


nounced in 1843, and strange to say both in England | 


and in many American States they have remained 
the last words on the subject. Since that decision, 
however, the science of neurology has made rapid 
advance. Two further species of insanity, of in- 
terest to the student of law, have been proved and 
classified. The first is the homicidal mania, or irre- 
sistible impulse. Medical writers are almost a unit 
on the proposition that disease may free the physi- 
cal machine from the control of the will. Through 
some accident a clot of blood may have formed upon 
the brain, or through the fortune of birth the 
cranium may have been given a degenerate form, 
driving the victim to acts the nature and conse- 
quences of which he foresees, but cannot prevent. 
The person himself is merely a spectator of his own 
deeds, a bystander, as it were, watching the com- 
mission of crimes he cannot avoid. Both in Eng- 
land and in New York the proof of these facts 
would be a defense to no one (Regina v. Haynes, 
1 Fost. & F. 666; Flannagan v. The People, 52 N. Y. 
467). Said Baron Bramwell, in the former case: 
“Tf an influence be so powerful as to be termed 
irresistible, so much the more reason is there why 
we should not withdraw any of the safeguards tend- 
ing to counteract it. If the influence itself be held 
a legal excuse, rendering the crime dispunishable, 
you at once withdraw a most powerful restraint — 
that forbidding and punishing its perpetration.” 
Now clearly whether a person can from disease be 


perfectly aware of the nature of his act, and yet un- | 


able to refrain from it, is not a question of law but 
of fact. As a question of fact it has been amply 
determined by those most capable of pronouncing 
on the subject. If, then, there is such a thing as an 
irresistible impulse, clearly all the legal restraints in 
the world would not make it a whit more resistible. 
It is true that a safeguard might thus be removed 
from impulses merely hard to resist, but scarcely 
from acts which by hypothesis cannot be prevented. 

One, moreover, who suffers from this all-controll- 
ing impulse cannot be a criminal. The doctrine of 
intent involves, over and above the capacity to 
know right from wrong, the further capacity to 
choose between the two. What a man cannot avoid 


he is not responsible for, and we recognize the 
principle every day in the doctrine of duress and 
vis major. It may well be that a man who volun- 
tarily throws his physical machine out of control, 
by dissipation or passion, should be held to answer 
for the consequences. But to punish a man for acts 
that he does in a condition of involuntary disease, is 
to punish him not for crime but for disease. It 
scarcely answers to say that to do otherwise would 
be to weaken the restraints which the law throws 
around crime. Where life and liberty are at stake 
the courts are under a heavy responsibility. The 
principle of moral unaccountability should be recog- 
nized only in the clearest cases, but where it exists 
as a provable fact, it is entitled to a place in the 
law. 

The second class of lunatics, excluded by the 
rules in McNaghten’s case, has to do with those 
suffering from delusion. Why, of necessity, an 
hallucination to excuse must be such that if real it 
would excuse, it is hard to see, and several States, 
notably Alabama and New Hampshire, have re- 
fused thus to narrow the rule. By the very word 
delusion the courts postulate madness as the im- 
pelling force. On the other hand, by requiring the 
delusion to tally with the law, they demand of the 
madman the exercise of a sound and sometimes an 
acute judgment. Under this rule the jury must, in 
effect, be instructed that though the prisoner was at 
the time a lunatic, yet he must be sent to the 
prison or the gallows, and not to an asylum, because 
he did not use sufficient reason in his lunacy. In 
such cases the natural rule would seem to be that of 
the proximate cause, and the test to be applied 
whether the alleged crime was so connected with 
the mental disease, in the relation of cause and 
effect, as to have been the product of it and of it 
only. If so the prisoner is in need of cure, not 
punishment. 

CHARLES HENRY TUTTLE. 
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THE LATE BENJAMIN D. SILLIMAN — 
ALMOST A CENTENARIAN. 





On the 24th day of January, 1901, Benjamin D. 
Silliman died at his residence in Brooklyn full of 
years and of honors. 

He had lived to be the oldest surviving graduate 
of Yale, where he was graduated in the class of 
1824; the senior member of the bar of New York 
city; and with the exception of Hon. Cassius M. 
| Clay the only surviving delegate to the National 
Convention at Harrisburg, which, in 1839, nominated 
| General Harrison for the presidency of the United 
States. 

He was admitted to the bar in May, 1829, and 
| was steadily and actively engaged in the practice of 
his profession for more than the natural lifetime of 
man. 
' Mr. Silliman was born at Newport, Rhode Island, 
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on the 14th of September, 1805, and the purest and 
best blood of New England flowed in his veins. He 
was a direct descendant from John Alden and Pris- 
cilla Mullins, and few can boast a lineage more 
honored in our annals than his. His grandfather, 
General Gold S. Silliman, was a distinguished and 
gallant officer of the Revolution; and his great 
grandfather, Judge Ebenezer Silliman, was for many 
years speaker of the house in the colonial legis- 
lature, and for twenty-three years judge of the 
Superior Court of the colony of Connecticut. 

_His family upon both his paternal and maternal 
side has been prominently identified with Yale 
College for very nearly two centuries; and his uncle, | 
the Senior Professor Silliman, was the most noted 
scientist of his day and the father of chemistry in 
America. 

From his early manhood Mr. Silliman preferred 
the distinction arising from success in his chosen 
profession to the more showy honors of political 
life. Yet, first as a Whig and afterwards as a 
Republican, he was ever ardent and uncompromising 
in his advocacy of the principles of his party, and 
prominent and influential in its councils. 

He was a member of the legislature in 1838; a 
candidate for congress in 1843; declined a nomina- 
tion to the State senate in 1853; was a member of 
the commission for the revision of the State Con- 
stitution in 1872; an unsuccessful candidate for 
attorney-general in 1873; anu was appointed by 
President Lincoln to be the first United States 
attorney for the éastern district of New York. 

That, as a lawyer, Mr. Silliman stood in the front 
rank of his profession will be universally conceded. 

Cultivated beyond the cultivation of most college- 
bred men; imbued by constant association with the 





fined tastes; endowed by nature with exceptional 
mental vigor, sound judgment and a_ splendid 
physique; devoted to his profession, and ever insist- 
ing upon and upholding its honor and dignity; in- 
defatigable in his industry even after he had attained 
an age when most men covet and all are entitled to 
repose; strong and inflexible in his convictions of 
the right; tactful in his management of his cases, 
employing conciliatory measures when possible, 
avoiding invectives which would make it difficult 
for the court to decide in his favor, he manifested 
under all circumstances a calm, unruffled and digni- 
fied demeanor, which during nearly three-quarters 
of a century of active practice never provoked an 
affront. His arguments were models of clear state- 
ment, forceful reasoning, apt illustration and 
polished diction. Inflexible in his integrity and 
tigidly conscientious, he won the respect of bench 
and bar, attained marked success, and acquired a 
clientage exceptionally valuable. 

It is believed that the practice of no lawyer in 
this country has covered so long a period of time 
as his. 

Sixty-three years ago he drew the charter of 
Greenwood, and he lived to see that beautiful and | 


sacred city of the dead become the resting place of 
more than 300,000 silent dwellers. 

He has established many of the ancient landmarks 
of the law. 

More than half a century ago, as counsel for the 
Bank of Commerce, he argued the leading case 
against the Union Bank (3 Comstock, 230), which 
fixed the liability of banks upon forged or altered 
checks paid by mistake, and in 1897, as senior 
counsel for the same bank, in the very important 
case in which was involved the question of the right 
of the contending banks to the proceeds of the old 
clearing house building. Mr. Silliman, then in the 
ninety-second year of his age, while listening to the 
argument of Mr. Choate, who was opposed, wrote 
a few lines, which the counsel making the oral argu- 
ment read, and which Ex-Judge Charles F. Brown 
(who with Hamilton Odell were the referees), pro- 
nounced to be as terse as forceful and as accurate a 
statement of the proposition contended for as Mr. 
Choate himself could possibly have written. 

Mr. Silliman was a man of marked idiosyncracies. 
The mildness and affability of his manner were 
sometimes mistaken for lack of affirmative force, in 
which he was by no means wanting, for while he 
was most charitable in his judgments, and most un- 
willing to attribute ill motives to others; while, as 
has been truly and beautifully said, ‘he seemed to 
see in all the world about him those very virtues 
which all the world saw, in such full measure, in 
him, and every man seemed to turn toward him that 
part of his conduct which was at least unworthy to 
come under his pure and kindly eye,” none could 
upon proper occasion be more emphatic than he in 
denouncing dishonesty, political trickery or unpro- 
fessional conduct, in expressing contempt for all 
forms of hypocrisy and deceit, or scorn of the un- 
founded pretenses to social distinction of those 
whose poor extraction and doubtful antecedents he 
easily recalled. 

His tastes were rather scholastic than aesthetic. 
He loved books, but had no appreciation of music, 
and manifested little interest in art. 

His reading was not indiscriminate. His con- 
versation and writings disclosed an everyday and 
most familar acquaintance with the Bible and 
Shakespeare. He admired the gradeur of Milton, 
and was constantly quoting the didactic lines of 
Pope and Young and the hymns of Cowper and 
Watts; but with most of the sentimental poetry of a 
later day he was less familiar, and modern fiction 
was to him a closed book. His preference was for 
the Latin classics, for philosophical works, and for 
history, travels and biography, as the well thumbed 
and thickly annotated volumes of his large library 
relating to these subjects will attest. He took 
especial delight in reading the books that recorded 
the operations of the Civil War. He suffered again 
and again the tortures and privations of Anderson- 
ville, and fought a thousand times the triumphant 
campaigns of Grant and Sherman. 

The heroes of the war were his heroes, and the 
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surest passport to his fever. was the bronze button | 
that told of battle and of bloodshed for the sacred 
cause of union. Aristocrat by birth and breeding, 
the poorest veteran in his presence became his peer, 


and his war record was made at once the subject of | 


most interested and minute inquiry. 


He loved domestic animals (cats excepted), and | 
on his walks around his country place at Islip, was) 
almost invariably accompanied by three dogs, who | 


tumbled over each other in their zeal as candidates 
for his kindly notice. 
Although he seldom, if ever, took exercise for the 


sake of exercise, and at times seemed regardless of | 


the laws of health, dyspepsia and headache were 


strangers to him; and to the day of his death he| 


read the finest of print without glasses, and suffered 
but very slight impairment of his hearing, and none 


of his ever ready and prodigious memory of past | 


events. 
From his boyhood he was fond of aquatic sports, 


and was an enthusiastic fisherman, an expert sailor | 


and a good shot. 


To his lifelong habit of associating with those | 


younger than himself he attributed much of the 
happiness of his old age. The contemporaries of 
his youth and early manhood had all passed away, 
but to the last he lacked not the society of the best 
and most learned who flocked about him, fascinated 
by his courtly manners, his charming hospitality, 
his wise and philosophical reflections, his inex- 
haustible and unparalleled wealth of reminiscences of 
by-gone times. To those who thus sought him and 
were admitted to his friendship he was indeed 
“sweet as summer.” 

The barter which youth offers to age of fresh 
thought for ripe experience was never refused, and 
was mutually profitable. 
“youngest of old men,” interested 


cheerful, alert, 


in current events, and well informed as to the latest | 


phases of human thought and achievement; while 
his friends rightly regarded his acquaintance as an 


honor, his companionship as a liberal education and | 


the sunshine of his presence as a benediction. 

Wherever he went, whenever he entered a court, 
a club or a salon, he became at once the subject of 
a spontaneous demonstration, expressive not only 
of the veneration due to his great age and exalted 
character, but of the sincere and undisguised affec- | 
tion and admiration of those present. 

On the occasion of his last appearance in the) 
Court of Appeals his opponent, who represented the 
appellant, was asked the not unusual question, ‘‘ Did 
the court intimate any opinion?” “ Yes,” answered | 
he, “I should say they did. They decided on the | 
spot that Mr. Silliman was a gentleman, and every 


blessed one of them came down from the bench and | 


shook hands with him.” 
That judgment was affirmed. 


The high esteem in which Mr. Silliman was held | 


by the legal profession and by the community found 
public expression in 1889, when one hundred and 
fifty of the most distinguished members of the bench | 


It made Mr. Silliman the | 


——. 


and bar - Show York par Sreukipn gave him a 
|dinner at Delmonico’s in commemoration of the 
| sixtieth anniversary of his admission to practice; 
| and again in 1895, when before a large assemblage in 
Brooklyn, with many eulogiums, his bust was pre- 
|sented to the New England Society. Rarely are 
such tributes paid to the living. 

His tact was as instinctive and wunerring as his 
sense of honor. Having been for a quarter of a 
century president of the Brooklyn Club, he was 
| invited to a reception given upon the opening of 
a neighboring club much more pretentious in its 
appointments; and while being shown about, was 
/somewhat wearied and possibly annoyed by a 
reiteration of comparisons between the billiard 
rooms, the dining-rooms, etc., of the new club and 
the old, not flattering to the latter. 

At last, with his pleasant smile, he replied: “ Yes, 
my friends, it is all true, but. there is a glory of the 
sun and there is another glory of the moon.” 

Other lawyers may have been more renowned 
than Mr. Silliman, but none more beloved. 

During his last illness the message constantly sent 
old and 


| by scores of his professional brethren, 
| young, was: “ Give Mr. Silliman my love.” 
Had such a message been sent to many a distin- 
guished lawyer it would have been an incongruity. 
To him it was eminently fitting. 
Throughout his long life his conduct had been 
such as to endear him to the profession. 
His loyalty to country and to friends, his en- 
couragement of the young members of the bar, 
manifested not only in pleasant recognition and 
cheering words, but oft-times in substantial assist- 
ance; his polite deference to the bench; his courtly 
courtesy to his opponents, his high standard of pro- 
fessional conduct beautifully illustrated in his own 
blameless career; his reverence for the right, his 
tolerance of opposing opinions, his spotless char- 
| acter, his fairness, his modesty, his patiénce, and, 
above all, the ever-present thought that he was the 
last link that bound us to the generation gone, the 
| only man in all the world who had been well ac- 
| quainted with Aaron Burr and Daniel Webster, who 
| had crossed swords with David B. Ogden, George 
Wood and Ogden Hoffman, and who had associated 
|on terms of intimacy with Chancellor Kent, made 
him the object of the affectionate and reverent re- 
| gard of every lawyer who knew him. 
The last link is broken, the life that like a beauti- 
| ful bow has spanned the century has faded away. 
| The example, priceless and inspiring, remains. 


Freperic A, Warp. 


| New York, Feb., 1 


| 
———_4-- 


| Glenn P. McKinley, the speaker of the Idaho 
house of representatives, is the youngest member of 
'that body, being only twenty-two years of age. He 
| is a student in the law deparment of the University 
of Idaho. 
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WILLIAM MAXWELL EVARTS. 

William Maxwell Evarts died at his home, 
No. 231 Second avenue, New York, on the morn- 
ing of February twenty-eighth last. The end came 
peacefully. Members his family the 
bedside. 

Mr. Evarts was stricken with pneumonia on the 
Sunday previous. Tuesday and Wednesday his 
condition showed a decided improvement, and it 
was not then thought he was critically ill. He be- 
gan to sink rapidly, however, at four o’clock on 


of were at 


Hon. WILLIAM M. EVARTS. 


the morning of the twenty-eighth, and soon became 
unconscious. 

At his bedside were his aged wife and their chil- 
dren, Miss Mary Evarts, Mrs. Charles C. .Beaman, 
Mrs. Charles H. Tweed, Mrs. Charles D. Scudder, 
Alen Wardner Evarts, Sherman Evarts, Rev. Pres- 
cott Evarts and Maxwell Evarts. 

Mr. Evarts celebrated his eighty-third birthday 
on February sixth. 

After his retirement from public life and the 
active practice of his profession as a lawyer, Mr. 
Evarts lived quietly in the plain but spacious man- 
sion at the northwest corner of Second avenue and 
Fourteenth street. 

The closed shutters, the great weeping willow 
slowly sweeping its trailing, drooping branches over 
the eastern porticos of the quiet dwelling, were 


symbolic of the unpretentious individuality of the 
great man who passed the last years of an eventful 
life in restful peace. When Senator Evarts built 
the house, many years ago, the neighborhood was 
one of the most fashionable in New York. The 
steady march of the city northward and the changes 
of residence by many of his old friends and acquaint- 
ances did not influence Senator Evarts to desert 
the east side. He liked his home; it was quiet, 
unobtrusive and suited the habits of his declining 
days. 

The funeral services were held in Calvary Church, 


(Courtesy of the Albany Times-Union.) 





Fourth avenue, on the second of March. The in- 


terment was at Windsor, Vt., where Mrs. 
was born, and near where 
Runnymede, is situated. 
William Maxwell Evarts, statesman, lawyer, diplo- 
matist, philosopher, orator, wit, humorist, was born 
in Charlestown, Mass., February 6, 1818. General 
William Tecumseh Sherman, in his ‘ Memoirs,” 
throws some interesting light upon Mr. 
ancestry. 


Evarts 
the family country seat, 


Evarts’ 
‘From Captain Join Sherman,” the gen- 
eral writes, ‘‘are descended Roger Sherman, the 
signer of the Declaration of Independence; the Hon. 
William M. Evarts, Senator Hoar, of Massachusetts, 
and many others of national fame.” 

Mr. Evarts’ father, Jeremiah Evarts, was also a 
man of significance. He was a member of Yale’s 
class of 1801, chose the law for his profession and 





108 


THE ALBANY 


LAW JOURNAL. 





practiced it successfully in New Haven. He was 
also for years the editor of a monthly religious 
magazine called the ‘“‘ Panoplist.”” For some time 
previous to his death, which occurred in 1831, he 
was connected with the American board of foreign | 
missions, holding the place of treasurer. In 1804| 
he married Mrs. Mehitabel Barnes, a daughter of | 
Roger Sherman. His son, like his father, was a 
Yale man. ‘ 

William M. Evarts graduated in the class of 1837. | 
Perhaps he acquired a taste for literary work from 
his father; at all events he was a pioneer of college 
journalism, having been one of the founders of the 
Yale “ Literary Magazine.” Leaving college, he) 
prepared for the bar, of which he was destined to be | 
a shining ornament, at the Harvard Law School, | 
and in the office of Daniel Lord, a famous lawyer 
of the old days. He began the practice of his pro- | 
fession in New York in 1841, and was soon recog- | 
nized as a “rising” young lawyer. In 1849 he 
entered the public service as deputy United States 
district attorney. This office he held until 1853, 
and during his term came into prominence as 
prosecutor of certain Cuban filibusters, who took 
part in what was known as the Cleopatra expedi- | 
tion. A few years later he extended his reputation 
by his argument in the Lemon slave case before 
the Supreme Court and the Court of Appeals. In 
1852 a Virginian shipped eight slaves on a vessel 
bound for Texas. The ship went to New York, 
and the slaves were liberated on a writ of habeas 
corpus, the judge before whom they were brought 
deciding that they could not be held under the laws 
of New York. Virginia brought suit to test the 
validity of the slaves’ enfranchisement, and retained 
Charles O’Conor as its counsel. Mr. Evarts ap- | 
peared against this great advocate on behalf of the 
State and won his case. 

Thurlow Weed was so much impressed with the 
ability which Mr. Evarts displayed in this trial that 
he did not hesitate to declare that, in view of it, 
“he placed beyond doubt his right to*be ranked 
among the foremost lawyers of the country.” 


SEWARD AND THE PRESIDENCY. 


During all his active life Mr. Evarts was deeply | 
interested in politics. One of the organizers of the 





Republican party, he was constant in his devotion | 
to its welfare, and in return was the recipient at 
its hands of many high honors. 
the New York delegation which went to the Chi- | 
cago Republican convention bent upon securing | 
the nomination of William H. Seward. The defeat | 
of Seward must always remain the monumental | 
surprise of American. politics. Mr. Lincoln was | 
nominated, but Evarts’ championship of Mr. | 
Seward’s candidacy made a marked impression on | 
the delegates, because of his signal ability. Mr. | 
Blaine, in his “ Thirty Years of Congress,” thus | 
speaks of Mr. Evarts’ services for’ Mr. Seward ad 
this historic convention: 

“‘ Seldom, if ever, in the whole field of politica! 


| 


In 1860 he headed | 


—— 


oratory have the speeches of Mr. Evarts, at Chicago, 
been equalled. Even those who most decidedly 
differed from him followed him from one delega- 
tion to another, allured by the charm of his words, 
He pleaded for the republic, for the party that 
could save it, for the great statesman who had 
founded the party and knew where and how to lead 
it. He spoke as one friend to another, and the 
great career of Mr. Seward was never so illumined 
as by the brilliant painting of Mr. Evarts.” 

Mr. Evarts’ speech in withdrawing Mr. Seward’s 
name and in moving to make the nomination of 
Abraham Lincoln unanimous is a model of. its 
sort. Here it is: 

“The State of New York, by a full delegation, 
with complete unanimity of purpose at home, came 
to this convention and presented for its choice one 
of its citizens who had served the State from boy- 
hood up, who had labored for and loved it. We 
came from a great State, with, as we thought, a 
great statesman, and our love for the great repub- 
lic, of which we are all delegates; the great Ameri- 
can Union and our love for the great Republican 
party of the Union, and our love of our statesman 
and candidate made us think we did our duty to 


| the country, and the whole country, in expressing 


our love and preference for him. For, gentlemen, 
it was from Governor Seward that most of us 
learned to love Republican principles and the Re- 
publican party. His fidelity to the country, the 
Constitution and the laws, his fidelity to the party 
and the principle that the majority govern, his 
interest in the advancement of our party to its vic- 
tory, that our country may rise to its true glory, 
induce me to assume to speak his sentiments, as I 
do, indeed, the opinions of our whole delegation, 
when I move, as I now do, that the nomination of 
Abraham Lincoln, of Illinois, as the Republican 
candidate for the suffrages of the whole country 
for the office of chief magistrate of the American 
Union be made unanimous.” 


Evarts THE PATRIOT. 


During the war of the rebellion Mr. Evarts 


{rendered his country distinguished patriotic ser- 


vices. In the spring of 1861 he was ap- 
pointed secretary of the Union defense committee 
and served on its committee on correspondence, 
his associates being Hamilton Fish, Edwards 
Pierrepont, James T. Brady and John J. Cisco. 
In his biography of General Dix, his son, Mor- 
gan Dix, writes that the work of this commit 
tee, of which Mr. Evarts performed his share, was 
prodigious. ‘It raised money for the prosecution 
of the war, provided Supplies of all kinds for the 
army and equipped and sent off ten regiments. It 
was, for the time being, the executive arm of the 
State’ and national governments, and gave to 
the efforts of our citizens the needed method and 
direction, concentrating the energies of the people 
and raising them to the highest grade of efficiency.” 
At an early stage of the war President Lincoln 
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evinced his appreciation of Mr. Evarts’ patriotism 
and his ability and accomplishments as a lawyer 
by sending him abroad on a diplomatic mission, 
having for its object to have England understand 
the precise nature and significance of the struggle. 

Competitors, in his field of action, Evarts did not 
lack. He was only twenty-two years old when he 
came to the bar, yet the United States abounded 
then in learned and brilliant lawyers. Confronting 
Evarts there were in the south Sargent S. Prentiss, 
Badger, Butler, Yancey, Crittenden and Clay; in 
New England, Webster, Rufus Choate, Phelps, ot 
Vermont; in Ohio, then the west, Tom Ewing, 
Allan G. Thurman, Chase, Walker, Storer, Fox, 
and a great galaxy beside in New York and Phila- 
delphia. Of such calibre were the antagonists 
against whom Evarts began his battle of life. One 
of his own classmates at Yale was Samuel J. Tilden, 
whose claim to the presidency Evarts successiully 
disputed. 

Mr. Seward’s term in the United States senate 
expired in 1861, and Mr. Evarts was one of the 
three Republicans suggested for the succession, the 
other two being Horace Greeley and Ira Harris. | 
Mr. Evarts and Mr. Greeley were the leading can- | 
didates before the legislature, and the result was 
Judge Harris’ election as a compromise, the sup- 
porters of Mr. Evarts going over to him on the | 
decisive ballot. In March, 1868, articles of impeach- 
ment presented against President Andrew | 
Johnson before the senate of the United States, sit- | 
ting as a court of impeachment. The president’s | 
chief counsel were William M. Evarts and Judge | 
Benjamin R. Curtis. General Benjamin F. Butler | 
presented the charges against Johnson on behalf) 
of the house of representatives, and, among other | 
congressmen who spoke or submitted arguments | 
against the president, were General John A. Logan, | 
of Illinois; George S. Boutwell, o: Massachusetts; 
Thaddeus Stevens, of Pennsylvania, and John A. 
Bingham, of Ohio. The president’s impeachment 
was demanded largely on the allegation that he had 
violated the tenure of office act, an act providing for 
the retention of public officials in office until their | 
successors were confirmed, and regulating the tenure 
of members of the cabinet. Mr. Evarts made an 
exhaustive and powerful address in defense of the 
president, saying, in conclusion: “ We could sum- 
mon from the people a million of men and inex- 
haustible treasure to help the Constitution in its | 
time of need. Can we now summon resources 
enough of civil prudence and restraint of passion 
to carry us through this trial, so that, whatever 
result may follow, in whatever form, the people 
may feel that the Constitution has received no 
wound?” The senate, by a vote of 39 to 19, every 
member being present, rendered a verdict of not 
guilty. The failure to impeach was a great dis- 
appointment to the large number of Americans, 
Republicans as well as Democrats, and some of 
them, in their anger, did not hesitate to assail 
Chief Justice Chase, who presided at the trial, 


were 


charging that he had leaned toward Johnson. In 
the eulogy on Mr. Chase, delivered in 1874 before 
the alumni of Dartmouth College, Mr. Evarts re- 
sented this charge with the following drastic lan- 
guage: “ The charge against him (Mr. Chase), if it 
ever had any shape or substance, came only to this: 
that the Chief Justice brought into the senate under 
his judicial robes no concealed weapon of party 
warfare, and that he had not plucked from the Bible, 
on which he took and administered the judicial 
oath, the commandment for its observance.” 


THe ALABAMA CLAIMS, 

Following the acquittal of President Johnson, Mr. 
Evarts entered his cabinet as attorney-general, a 
position which he held until the close of the John- 
son administration. In 1872 Mr. Evarts rendered 
his country a signal service and won international 
fame as counsel in the tribunal of arbitration which 
met at Geneva, Switzerland, to dispose of “the 
Alabama claims.” The tribunal was formed under 
the treaty of Washington, of five members — Sir 
Alexander Cockburn was appointed by the queen 
of England, Charles Francis Adams by the presi- 


| dent, Count Frederic Sclopis by the king of Italy, 


M. Jacques Staempfli by the president of the Swiss 
Confederation, and the Baron d’Itajuba by the em- 
peror of Brazil. 

The court met at Geneva, Switzerland, December 
15, 1871. The counsel for the United States, in 
addition to Mr. Evarts, were Caleb Cushing and 
Morrison R. Waite, who subsequently became Chief 
Justice of the United States. In presenting the 
case against England, Mr. Evarts employed this 
pungent language: 

“The law of nations was violated, your territory 
had been used as the base of naval operations, and 
it was not a dealing in the contraband of war. It 
was not a commercial transaction. It was a direct 
furnishing of a cruiser with armament from your 
port. It might as well have been accomplished 
within three miles of your coast. Yet it is said that 
that it is no offense against your law. You pass 
upon the question whether, under the law of na- 
tions, an obligation of a neutral not to allow a 


| hostile expedition to go forth from its ports can 


be evaded by having it sent out in parcels, and 
having the combination made outside its waters. 
You cannot so decide in this case without estab- 
lishing by your award, as a general proposition, 
that the law of nations proscribing such hostile 
expeditions may be evaded, wholly set at naught 
by this equivocation and fraud practiced upon it; 
that this can be done, not by surprise —for any- 
thing can be done by surprise — but that it can be 
done openly, and of right.” 

The court of arbitration awarded the United 
States $15,500,000 as compensation for the dam- 
ages which it had sustained. 


Tue ELecroraL CoMmmMISSION. 


In January, 1877, the electoral commission, so- 
called, was organized for the purpose of settling the 





110 THE ALBANY 


LAW JOURNAL. 





tremendous question of the presidential succession 
(Rutherford B. Hayes v. Samuel J. Tilden). Wil- 
liam M. Evarts was the leading counsel for the 
Republicans, his associates being Stanley Matthews, 
E. W. Stoughton and Samuel Schellabarger. 
counsel for the Democrats were Jeremiah Black, 
Charles O’Conor, John <A. Campbell, Lyman 
Trumbull, Montgomery Blair, Matthew H. Car- 


penter, Ashbel Green, George Hoadly, Richard T. | 
Merrick, Wiliam C. Whitney and Alexander Morse. | 


There was a Republican majority in the senate and 
a Democratic one in the house, and party feeling 
ran higher, it is safe to say, than it ever ran be- 
fore. The commission, which consisted of five 
members of the senate, five members of the house 
and five justices of the Supreme Court, determined 
that Mr. Hayes had been elected president, and on 
March 5, 1877 (the fourth being Sunday), he was 
duly inaugurated. Mr. Evarts accepted the port- 
folio of State in President Hayes’ cabinet. 

As premier of the Hayes administration, he made 
an enviable record. His correspondence with Lord 
Salisbury growing out of the fishery award was 
sufficient of itself to demonstrate his signal fitness 
for such a trust. Following the close of the Hayes 


administration, he went to Europe in an official | 


capacity as a delegate to the international monetary 
conference, which met in Paris in 1881. On his 
return to this country he resumed the practice of 
law. In 1885 the senatorial honors which he had 
unsuccessfully sought nearly a quarter of a century 
earlier were awarded him. The legislature of New 
York elected him to the United States senate to 
succeed Elbridge G. Lapham. This Mr. 
Evarts last formal public service. 


was 


Mr. Evarts’ APPEARANCE, 


Mr. Evarts was a striking figure. Meeting him 
on the street, the passerby who was acquainted 
with him would say to himself: ‘“ He looks like a 
man ina novel.” Tall, spare, with a sharp-featured 
face, like the face on a Roman coin, he suggested 
the intellectual gladiator that he was. Gillam — 
that gifted artist who passed away all too soon— 
used to be fond of depicting him crowned with a 
shocking bad hat—‘“ vintage of 1825.” Evarts 


didn’t like this, and once, good-humoredly, com- | 


plained to Gillam, assuring him that he didn’t wear 
old hats and spent a lot of money for new ones, 
as he could prove by his hatter. The fact is that 
Evarts came so near being gaunt that his friends 
were fond of telling, at his expense, a remark that 
a countryman is said to have made on first seeing 
him. The countryman took a long look at him 
and then pensively remarked: “ That’s Evarts, is 
it? Why, he looks as though he boarded.” In- 


numerable attempts have been made to paint his) 


portrait in words. Here is one of them: | 

“Tn that pale and almost emaciated face, that 
fragile enwrapment of body, which seems shaken 
with the earnestness of its own talk, is packed that 
library knowledge and that fiery concentration of 


The | 


eloquent speech which collectively make up the 
/product among men called William M. Evarts, 
| He looks like a man whose whole soul has burned 
up with its own intensity till all that was inflam- 
mable was exhaled, leaving a thin asbestos body 
| and a face lit up with great, weird, far-seeing eyes.” 


Evarts THE Wir. 

Mr. Evarts forged the light blades of wit and 
humor as successfully as he did the weightier 
weapons of analytical argument and sustained elo- 
quence. In his prime no public dinner was regarded 
as complete without him. Where he sat was the head 
of the table. It would take a sizable volume to hold 
| all the god things which fell from Mr. Evarts’s lips 

or were credited to him. His sly dig at President 
Hayes’s temperance principles is still one of the 
favorite stories at Washington. ‘ While Hayes oc- 
cupied the White House,” said Evarts, “the water 
at his dinners flowed like champagne.” ‘ 

As a diplomatist, it has been written of Evarts: 
“As secretary of State, Evarts wanted to be called 

conservative, but with the sternest sense of justice, 
always a stickler for the personal rights of American 
citizens at home and abroad. * * * In the 
tricky, small acts of diplomacy Evarts, perhaps, 
would not be called an expert, but in the discussion 
of great international questions and broad states- 
manship, he held his own, and more, with the best 
of them.” 

Once while secretary of State, noticing that an 
unusually large number of persons were waiting to 
see him as he passed through the department to his 

| private office, he turned to a friend who was accom- 
|panying him and remarked, “This is the largest 
| collection for foreign missions that I ever saw.” 

Among the guests at a Washington dinner at 
which he was present was an eminent scientist. 
Late in the evening Evarts suddenly attracted the 
general attention by saying to the scientist: “ Pro- 
fessor, I should like to ask you a question — why is 
it that the liquid at the bottom of the bottle is more 
intoxicating than the liquor at the top?” The 
scientist, all unconscious of the fun lurking in the 
question, replied: ‘ Well, I never had any attention 
called to that fact. Are you sure that it is a fact?” 
“Yes,” rejoined Evarts, with a perfectly grave face, 
while the rest of the company broke into a roar of 

laughter. “I know men who have frequently found 
by actual experience that it is so.” 

Nothing could be neater than his mot inspired by 
the laying of the Atlantic cable — ‘‘ Columbus said 
‘there is one world, there shall be two;’ Cyrus W. 
Field said ‘there are two there shall be 
one.’” 

An Englishman to whom he was showing the 
Natural Bridge in Virginia asked him if the story was 
| veracious which credited George Washington with 

throwing a silver dollar over the bridge while stand- 
ing on the ground below it. Evarts measured the 
distance with his eye, and then observed: “ Well, 
' Washington may have done so — you know a dollar 


worlds, 
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went further in those days than it does now.” 
Evarts, on being asked if he ever made such a re- 
“No; I have been misreported. What 
I said to the Englishman was that Washington 
might readily have performed the feat, since he once 
threw a sovereign across the sea.” 

At a dinner tendered by Bishop Potter to T. B. 
Potter, a member of the British parliament, several 
other distinguished men answering to the name oi 
Potter were present. This fact prompted Mr. Evarts 
to tell the company of a dazed clergyman who put 
up the petition, ‘““O Lord, let us never forget that | 
Thou art the clay and we are the Potters.” 

Ambassador Choate is fond of telling of how Mr. 
Evarts replied to an impossible toast at a Harvard 
dinner which he (Choate) presided over. Instead of 
asking the men who were down for speeches to 
respond to the regulation toasts, Mr. Choate read 
off a question to each from one of the college 
examination papers, and then called up his victim. 
The query which fell to Mr. Evarts was this: 
“Why is it that the stomach, which continually 
digests food, is never itself digested?” Evarts in 
response said: “I have attended a good many 
Harvard dinners before this, and long ago, as a 
result of my experience with them, before setting 
out from New York to attend one of these feasts, I 
always divest myself of the coats of my stomach 
and hang them up in my wardrobe.” 

At a brilliant dinner many years ago in this city 
the guests of hanor were a leading Englishman and 
a leading Frenchman. Mr. Evarts presided, with 
one of them on his right and the other on his left, 
and began his post-prandial talk by observing that 
it was a nice question whether the Englishman or 
the Frenchman was to be named the pick oi 
humanity. “As for me,” he added, glancing from 
right to left as he spoke, “I prefer something — be- 
tween the two.” 

When a popular young author came to see him 
while he was secretary of State, in behalf of a con- 
sulship for which he was an applicant — so at least 
they tell the story in Washington — Mr. Evarts 
congratulated him on the fame which he had ac- 
quired; but hastened to add, “Although you have 
laurels on your brows, I suppose you can’t browse 
on your laurels.” 


mark, said: 


| 


Mr. Evarts AS AN ORATOR. 


He was 
the long sentence cham- 
pion,” and there are many passages in his legal 
arguments and his literary addresses which go to 
make good the characterization. But if some of 
his sentences are long, all are luminous. He never 
failed to make himself unaerstood by the court or 
the promiscuous audience. The oration which he 
delivered at the opening of the Centennial Exposi- 
tion at Philadelphia is probably his most ambitious 
performance, and it is sufficient praise of it to say 
that it was adjudged to have met the highest require- 
ments of that great occasion. Another of his 


Mr. Evarts was an orator of great force. 
sometimes referred to as “ 


notable addresses was delivered at Newburgh in 1883, 
at the centennial of the disbandment of the Army 
of the Revolution and the declaration of peace. 
This oration concludes with a glowing eulogy on 
Washington, and two of its heavy-freighted sen- 
tences are here quoted, not only because they are 
eloquent, but because they furnish a good example 
of Mr. Evarts’ style: 

“ Had these events closed his public service; had he 
then forever retired from the great theatre of action 
and renown; had he never filled our admiration and 
our gratitude by the eight years of private life and 


| the eight years of the chief magistracy whieh fol- 


lowed the surrender of his military command; if 
his great presence in the framing of the Constitution 
and in the guidance of the nation by high states- 
manship and pure administration —if all this had 
been wanting in the full splendor of his frame — if 
he stood to his countrymen in their memory as he 
stood upon this very spot one hundred years ago, 
his face would have shone to all this people as did 
the face of Moses to the children of Israel, when he 
delivered the Tablets of the Law. 

“Tf the great statesman and orator, Mr. Fox, 
could, in the British Parliament, exalt the character 
of Washington as that ‘illustrious man, deriving 
honor less from the splendor of his situation than 
from the dignity of his mind; before whom all bor- 
rowed greatness sinks into insignificance and all 
potentates of Europe become little and contempt- 
tible;’ if the famous eloquence of Erskine could 
speak of him ‘as the only human being for whom 
he felt an awful reverence;’ if the political 
philosophy of Brougham prescribed it as ‘the duty 
of the historian and sage of all nations to let no 
occasion pass of commemorating this illustrious 
man;’ if he asserted that ‘until time shall be no 
more will a test of the progress which our race has 
made in wisdom and virtue be derived from the 
veneration paid to the immortal name of Washing- 
ton;’ if our own great statesmen and orators join 
in this acclaim, Nil oriturium alias, nil ortum tale 
fatentes, let his countrymen with one voice accept 
and cherish this splendid possession and exalt and 
perpetuate it now and forever.” 


Evarts THE NEW YORKER. 

Mr. Evarts, during his active days, was a com- 
manding figure in the life of New York city. From 
1858 until 1862 he was president of the New England 
Society, and from 1862 until 1865 was president of 
the Union League Club. He was the first president 
of the New York Bar Association, and held that 
office for ten years. His residence at Fourteenth 
street and Second avenue nas long been one of the 
sights of the town, not only because of the eminence 
of its master, but because it is in a part of the town 
which has in a sense been left behind, has become 
what is called old-fashioned. His career may be 
said to have closed with his retirement from the 
United States senate in 1892. After that, until the 
end came, for the greater part of the time he was 
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an invalid. Previously he was remarkably free from | 
the ills that flesh is heir to, and credited his uniform 
health to two droll circumstances. “I ascribe my 
immunity from disease,” he is reported to have said, 
“to the fact that I have always arisen late and) 
have never taken any exercise.” During his sena- | 
torial term his eyes began to trouble him a good | 
deal and induced him to go to Europe with a view | 
of obtaining relief. But apparently the journey 
was fruitless, for in 1892, in declining an invitation | 
to a public dinner, he wrote: “I regret to feel that 
the impaired condition of my eyesight precludes me 
from taking part in public assemblages.” 

Mr. Evarts married Miss Helen Minerva Ward- 
ner, a daughter of Allen Wardner, of Windsor, Vt. 

In his old age Mr. Evarts found himself surrounded 
by a group of stalwart sons, who found in their 
father their own inspiration in life. Sherman Evarts 
lived just around the corner, in East Thirteenth 
street; Allen W. Evarts lived in West Twelfth 
street, and the other son, Prescott Evarts, has won 
distinction as an Episcopal minister. 

it was an attack of grip that finally, at the age 
of seventy-nine years, impaired Mr. Evarts’ vitality. 
He recovered from that attack, but he never re- 
sumed active life. He was eighty years old when 
he enjoyed a reunion in his house of his children 
and children’s children. 


—_—__4———_ 
Hotes of Cases. 


Marriage as Affecting Contracts by Women for 
Personal Services.—In King v. King, in the Su- 
preme Court of Ohio, November, 1900, it was held 
that a contract by which a person agrees to live with 
and take care of another during his life, and further 
agrees not to marry during such service, in consid- 
eration of the agreement of the other that he will | 
provide for her amply sufficient to make her com- 
fortable and well off, is not necessarily an invalid 
contract. Although the promise not to marry is in 
itself a void promise, as against public policy, yet 
it is but an incident to the main engagement, which 
is for labor and care; and, if that service be fully 
performed, and the recipient fails to perform his 
engagement during life, the other may maintain an 
action against his estate on the contract. The court 
said, in part: 

“The promise not to marry was a mere incident 
to the main purpose, entered into simply because it 
was supposed that by remaining single the woman 
could the better perform her contract. It was im- 
material to the man whether she married or not, so 
long as she fulfilled her promise as to care. In 
other words, the promise to remain unmarried did 
not enter into or become part of the substance of 
the general agreement. That agreement was for the 
performance of services. If the performance was 
adequate, and the services rendered in a satisfactory 
manner, their value could neither be enhanced nor 
diminished by the fact that they had been rendered 


—— 
— 


So 


by a single woman rather than a married one. 


| that, had the plaintiff married, yet, if she satisfac. 
| torily performed her contract the recipient of the ser. 
| vices would lose nothing by the fact of marriage. 


As matter of fact she did not marry; whether be. 


| cause of the contract or for reasons wholly apart 


from it is not material, for she was under no obligs- 
tion to marry nor to refrain from so doing. She 
did perform the service. That the verdict and judg. 
ment of the Common pleas settles to all intents and 
purposes for the present inquiry. As above stated, 
the promise not to marry, although void because 
against public policy, was not illegal as against posi- 
tive law; and it is not easy to perceive how its pres- 
ence in the contract, or its observance by her, or 
both facts, could place the parties in what is termed 
in pari delicto—i. e., in a position where the law 
should adjudge them guilty of its violation, and 
hence refuse relief for that reason in the face of the 
fact that the claimant had fully performed. In such 
case the maxim, ‘In pari delicto melior est conditio 
possidentis, has, in reason, no application, and, we 
think, ought not to have application in law. * * * 
The mischiefs likely to ensue to the public by per- 
mitting a recovery notwithstanding the void stipv- 
lation would be less than those likely to follow a 
holding which would encourage the violation of 
contracts and the repudiation of just obligations 
after full value had been received.” 


Discharge of Servant — False Statements of Third 
Person.—In Moran v. Dunphy, decided by the Su 
preme Judicial Court of Massachusetts, in January, 
1901, it was held that one who, by malevolent advice, 
by falsehood or by maliciously putting an employer 
in fear, brings about the discharge of a servant, is 
liable in damages to the servant. The court, by 
Holmes, C. J., said in part: 

But in view of the series of decisions by this coutt, 
from Walker v. Cronin (107 Mass. 555), through 
Morasse v. Brochu (151 Mass. 567, 25 N. E. 74,8 
L. R. A. 524), Tasker v. Stanley (153 Mass. 148, 2% 
N. E. 417, 10 L. R. A. 468), Vegelahn v. Gunther 
(167 Mass. 92, 44 N. E. 1077, 32 L. R. A. 722), Hart 
nett v. Association (169 Mass. 229, 47 N. E. 1002, % 
L. R. A. 194) and Weston v. Barnicoat (175 Mass. 
454, 50 N. E. 619) to Plant v. Woods (176 Mass. 492, 
57 N. E. 1011), we cannot admit a doubt that ma- 
liciously and without justifiable cause to induce @ 
third person to end his employment of the plaintiff, 
whether the inducement be false slanders or suc- 
cessful persuasion, is an actionable tort (see, also, 
Angle v. Railway, 151 U. S., 1, 13; 14 Sup. Ct. 240, 
38 L. Ed. 55). 

We apprehend that there no longer is any diffi- 


,culty in recognizing that a right to be protected 


from malicious interference may be incident to 4 
right arising out of a contract, although a contract, 
so far as performance is concerned, imposes a duty 
only on the promisor. Again, in the case of a con- 
tract of employment, even when the employment is 
at will, the fact that the employer is free from lia 
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bility for discharging the plaintiff does not carry 
with it immunity to the defendant, who has con- 
trolled the employer’s action to the plaintiff’s harm. 
The notion that the employer’s immunity must be 
a non-conductor, so far as any remoter liability was 
concerned, troubled some of the judges in Allen v. 
Flood (1898, App. Cas. 1), but is disposed of for this 
commonwealth by the cases cited (see also May v. 
Wood, 172 Mass. 11, 14, 15; 51 N. E. 191). So, 
again, it may be taken to be settled by Plant v. 
Woods (176 Mass. 492, 501, 502; 57 N. E. torr), 
that motives may determine the question of liability; 
that, while intentional interference of the kind sup- 
posed may be privileged if for certain purposes, yet, 
if due only to malevolence, it must be answered for. 
On that point the judges were of one mind (see 176 
Mass. 504, 57 N. E. 1011). Finally, we see no 
sound distinction between persuading by malevolent 
advice and accomplishing the same result by false- 
hood or putting in fear. In all cases the employer 
is controlled through motives created by the de- 
fendant for the unprivileged purpose. It appears 
to us not to matter which motive is relied upon. 
If accomplishing the end by one of them is a wrong 
to the plaintiff, accomplishing it by either of the 
others must be equally a wrong. 


——— 4 ——— 


HYPNOTISM AS AN EXCUSE FOR CRIME. 


The frequency with which the plea of hypnotism is 
being entered as a defense against criminal charges 
is becoming disquieting, chiefly because of the cre- 


dence that is accorded to it in the vulgar mind. A 
recent case at Red Bud, Illinois, carries the matter 
to a reductio ad absurdum, and yet shows the dan- 
gerous hold that the notion of hypnotism as con- 
ferring an immunity from responsibility has taken 
upon people at large, from whom, of course, juries 
are drawn, A young man deliberately killed an- 
other young man after previously expressing his 
intention of killing him “on sight.” He then gave 
himself up, and pleaded that he had killed his vic- 
tim because the latter “had hypnotized him to his 
detriment.” The coroner’s jury acquitted 
prisoner, apparently without any hesitation. 


It is not by any means established that hypnotism 
can compel a person to the performance of any act 
otherwise morally impossible to the subject, or such 
as to revolt his moral sense in a normal condition. 
Hypnotism does not differ essentially from other 
forms of suggestion. It is all of a piece with the 
worked-up fury of a crowd incited to violence by 
the diatribes of a mob orator, or the thousand and 
one forms of suggestion to which we all respond, 
by reflex action as it were, nearly every day of our 
lives. Under the influence of the slightest sugges- 
tions, we daily perform almost unconscious acts. 
But were the suggestions such as to prompt us to 
something totally at variance with our preconceived 
ideas and natural qualities and impulses, the spell | 


the 


| heard 


would be broken and the influence of the sugges- 
tion be at once dissipated. 

We are not forgetting that in hypnotic seances it 
is a very common sight to see some inoffensive and 
amiable subject ferociously seeking to stab perhaps 
his dearest friend with a paper knife or to shoot him 
with a ruler or other harmless object. But there are 
cases to show that under such circumstances the sub- 
consciousness is aware of the actual harmlessness of 
the procedure, and that, under circumstances in 
which real harm could be done or when such would 
wrongly seem to the subject to be possible, the sub- 
ject becomes rebellious to the influence of the 
suggestion. 

Further, if these absurd pleas of hypnotism are 
to be accepted, then in all forms of mob violence and 
crowd suggestion we must logically hold the doers 
of violence unanswerable for their acts. The 
capacity to recognize evil is by no means necessarily 
equivalent to the power to resist the impulse 
thereto; and there are many cases in which, with- 
out any pretense of hypnotism consciously or uncon- 
sciously exercised from without, the subject, while 
fully conscious of the gravity of the offense, is pow- 
erless to resist his impulses — which is only another 
name for “ self-suggestions.” The question of re- 
sponsibility is one, therefore, for a careful examina- 
tion of the subject, rather than of the circumstances, 
and what has to be decided is, not whether the per- 
son was the subject of suggestion, whether from 
another person —‘ hypnotic,” so-called —or from 
his own depraved impulses, but whether he was so 
far a defective as to be really unable to resist them. 
The man who “hypnotized,” the subject of 
“crowd suggestion,” and the victim of morbid im- 
pulses, most commonly of the sexual type, stand in 
the same category, and should all be judged by the 
same rules. Not all subjects of morbid perversion 
are irresponsible; neither are all people who plead 
“hypnotism” as an excuse for their crimes, nor all 
transgressors under the influence of crowd sugges- 
tion, as in lynchings, mob violence, and the like. 
Such a plea should be received with the greatest 
caution, and in regard to hypnotism, as in the other 
cases, the entire morbid chain of perversion should 
be clearly demonstrated before the subject is held 
to be irresponsible and is absolved from the conse- 


is 


| quences of his crime-—New York Medical Journal. 


+ 
Correspondence. 


Joppery AT WASHINGTON. 


To the Editor of the Albany Law Journal: 


I am pleased to know as per your journal, 63, 
page 76, that you are going to expose the jobbery at 
Washington about the United States Reports. I 
some years ago from friends in Wash- 
ington about this matter. The United States 
Supreme Court Reporter gets some $5,000 salary, 
and as I heard it then $17,000 on profits. There 
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is no reason why the United States and/| 
State Reports should not be gotten out and | 


given gratis to all law libraries in the country 


and sold at a cost not to exceed $1.50 per volume | 
They are all “fat” work, no} 


to private citizens. 
maps, few if any cuts, these mainly in the United 
States Reports, and yet we have paid as high as 
$15 a volume for State Reports. The New York 
State Reports are really the cheapest, but are fol- 
lowed closely by Pennsylvania and Massachusetts. 
As a fact, we have to pay most for the poorest law 
printing and binding. The reports should be in all 
cases, as they are now only in part, issued by the 
State and the reporter be paid a salary. Digests 
and Session Laws are even worse than the reports. 
I am pleased at the issue of the New York Reports 
in cloth, and have so written the publishers. But 


systematized. The “ combine” secured the printing 
of the United States Reports which should be done 
by the government. These, and decisions of Inter- 
state Commerce Commission, are the only reports, 
and with Post-office Guide, the only official docu- 
ments printed by private parties, so far as I am 
aware. After the subject of reports and reporter, 
I wish you would pay your respects to the subject 
of digests and digest-makers. As hinted in my 
paper above referred to, there is much poor work 
done there and all on account of jobbery. 


Feb. 11, 1901. LIBRARIAN. 


a San 
THAT HIGH SALARIED REPORTER. 


The ALBAny Law JourNAL has not forgotten its 
promise to give its readers some farther informa- 
tion, with specifications, as to the amount of money 
which the present Supreme Court Reporter of this 
State is drawing. While we have not been able to 
complete our inquiries as yet, we are confident the 
result will bear out our previous statement to the 
effect that the reporter referred to is drawing some- 
thing over $25,000 a year. We may also be able to 
give our readers.some idea of the amount of service 
he renders in return for this large emolument. 


ee. os 


A BILL TO LEGISLATE MARCUS T. HUN) 
| per annum. 


OUT OF OFFICE. 
(From the Albany Sunday Press, March 3, 1901.) 


Assemblyman Waldo R. Blackwell, of Kings 
county, wants to legislate Marcus T. Hun out of 
office as Supreme Court Reporter. Mr. Blackwell 
introduced a bill to accomplish this purpose last 
Thursday in the assembly. What Mr. Blackwell's 
reasons are for depriving Mr. Hun of his office do 
not appear, but the impression has gone abroad that 
he thinks that Mr. Hun is making too much money. 

The bill is very terse in text, and although it 
makes allusion to the office of Supreme Court Re- 


porter as it exists at present, it does it in an indirect | 


the 
the reporter business ought to be more and better | 


an assessment would reduce the revenue 


_ _ —— 
— 


way. Its provisions mainly treat the subject of the 
Supreme Court Reporter as though that office were 
created by the act. No attempt is made to repeal 
by chapter or section its law, which authorizes the 
existence of the present Supreme Court Reporter. 


| ship. The text of the bill is: 


“Section 1. Within thirty days after the passage 
of this act the governor shall appoint and thereafter 
shall have power to remove, a reporter of the 
supreme court of the State of New York, who shall 
possess all the powers and be subject to all 
the obligations imposed by law upon the 
present reporter of the supreme court of the State 
of New York, provided that in any contract for the 
publication of said reports there shall be paid by 
the contractor to the State treasurer for the use of 
State the sum one thousand dollars 
volume, for each and every volume issued. 

“Sec. 2. All acts and parts of acts inconsistent 
herewith, are hereby repealed.” 

Mr. Hun made the following statement to the 
Sunday Press reporter regarding the bill: 


now 


of per 


“T did not know of the bill being introduced until 
after you spoke to me about it. I don’t think that 
the bill can legislate the present Supreme Court Re- 
porter out of office. I was selected for five years. 
The Appellate Division of the Supreme Court has 
the sole right to select the reporter. Contracts have 
likewise been made that cannot be repudiated. The 
legislature may have the power to alter the details 
of management connected with the office, but I do 
not think it can legislate me out of office and give 
the power of selection to the governor. There isa 
great deal of work attached to this office, although 
many people seem to .magine that it is the easiest 
kind of a matter to attend to it. The bill is not 
very coherently drawn. Possibly the legislature 
might pass it regardless of their right to do so. I 
think the suit of Banks against Hun proved that 
nothing can be done to repudiate contracts already 
made.” 

Under the present system it is said that the re- 
muneration received by Mr. Hun from his reports 
amounts to nearly $20,000 per annum. In this 
respect the office differs from that of Court of Ap- 
peals Reporter and Miscellaneous Court Reporter. 
Both of the latter officials received a stated salary 
Attempts have been made before this 


|to alter the Supreme Court Reporter system so as 


to make the office a salaried one, but they have 
come to nothing. Last year Mr. Hun issued about 
twelve volumes. From these it is said that the 
gross return was about $24,000, of which $5.000 was 
paid out to assistants, etc. 

The present contract is with James B. Lyon. 
Under one clause of the bill the contractor is to pay 
to the State treasurer $1,000 for every volume issued. 
This practically means a tax by the State on the 
printing of the reports of about $12,000 a year. Such 
of the 
Supreme Court Reporter in proportion. 

The Supreme Court Reporter’s income, under the 
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sidered by Albany lawyers to be even more than the 
figures quoted. It is recalled by them that at a 
hearing on a bill in the legislature about five years 
ago it was shown that Mr. Hun receives nearly 700 
per cent more for his books that what they can be 
issued for at a reasonable profit. The hearing was 
on a bill permitting other reports than those of Mr. 
Hun to be quoted. It was admitted then by Mr. 
Hun that the Court of Appeals had adopted a rule 
requiring all lawyers to quote the Hun reports only. 
The fight was led by the West Publishing Company, 
which had theretofore published the report at five 
dollars a year. As soon as the Court of Appeals 
rule went into effect Mr. Hun who had been charg- 
ing three dollars a volume for reports raised the 
price to five dollars a volume. This was practically 
compelling lawyers to pay sixty dollars for what 
they theretofore had paid five dollars. C. H. Mills, 
as counsel for Little & Co., publishers, offered Mr. 
Hun $2,500 per volume for just the proofs of his 
reports that they might publish them. They claimed 
that even at this figure they would have made $1,000 
per volume. The reports issued by the Court of 
Appeals Reporter and the Miscellaneous Court Re- 
porter average forty-nine cents to eighty cents a 
volume. 


{The above will be of special interest to the legal 
profession, and our readers will note that it is 
exactly in line with what the ALBANy Law JouRNAL 
has repeatedly asserted, viz., that Mr. Hun has long 
been in the enjoyment of a larger income than 
almost any salaried officer in the United States, the 
president of the United States excepted. We have 
positive information that the Appellate Division Re- 
porter last year received more than $25,000 net, and 
there is in the newly-executed contract, which he 
declares the legislature po no power to abro- 
gate (though we may be able to show that he is 
mistaken), a clause which requires the contractor to 


present system which Mr. Hun operates, is con- | 


pay for certain opinions, thus adding several thou- | 


sand dollars more to his fat income. It seems not 


unlikely that the legislature will ask for information | 


on the subject, in which event the public will be 
given the ‘true inwardness ”’ 
on the light!] 


of this matter. Turn 


Ed. ALBaAny Law JourNat. 
——— — & ——__ 

JOHN MARSHALL DAY IN ALBANY. 
The bar of the State honored the memory of 
Chief Justice John Marshall on February fourth last 
at a meeting held in the assembly chamber, State 
capitol. A large and distinguished audience partic- 
pated in the exercises, which were opened with 
music. The Rev. Dr. A. V. V. Raymond made 
prayer. The Hon. William Hornblower, 
President of the New York State Bar Association, 
then made a short address. He was followed by 
Chief Judge Alton B. Parker, of the Court of Ap- 
peals, and by Judge Dillon, of New York, the chief 
speaker of the occasion. 


a short 


The Hon. William B. Hornblower, of New York, 
president of the New York State Bar Association, 
welcomed the visitors, saying: 

“Ladies and Gentlemen: 

“As this celebration held under the joint 
auspices of the New York State Bar Association 
and of the Bar Association of the City of New 
York, it devolves upon me, in my official character, 
as president of the State Bar Association, to wel- 


is 


come you and to introduce the presiding officer of 
this occasion. In so doing I shall not undertake 
to usurp the functions of the presiding officer and 
of the orator of the day by eulogizing John Mar- 
shall. It sufficient say that, while 
George Washington is recognized as the father of 
his country and Thomas Jefferson as the author 
of the Declaration of Independence, 
names and deeds household words with all 
the John Marshall more 
exclusively a professional fame among our own pro- 
fession, and it is fitting that this centennial 
anniversary of his accession to the bench and to 
the great office of Chief Justice of the United States 
an effort should be made on behalf of the bar of the 
country to impress upon the minds of their fellow- 
citizens generally what they owe to this great jurist. 
With this in view, the American Bar Association, 
at its meeting in 1899, adopted resolutions looking 
toward a fit commemoration of this day through- 
out the United States. In of these 
resolutions celebrations have arranged for 
and are this day being held, as we understand, in 
every State in the Union under the auspices of the 
bar of each State, and also in various cities of the 
United States, the celebration being held 
under the auspices of the American Bar Associa- 
tion itself, in the city of Washington, participated 
in by the Supreme Court of the United States and 
the chief officers of the government, and presided 
over by the present Chief Justice of the United 
States. The Bar Association of the City of New 
York, through its executive committee, appointed 
a special committee to consider what action should 
be taken on their behalf. It seemed to them that 
the most fitting and dignified mode of celebrating 
the fame of the great Chief Justice would be by 
such an occasion as this, where the representatives 
of the bar of this great State should come together 
in the capitol of the State, presided over by the 


is for me to 


and_ their 
are 
Americans, fame of is 


on 


pursuance 
been 


main 


| head of the State judiciary, and addressed by one 


of the leaders of our State and federal bar. The 
Bar Association of the City of New York, there- 
fore, instructed its committee of arrangements to 
co-operate with the State 
ranging for this celebration. 


Bar Association in ar- 

“Tt is safe to say that no one man in the history 
of this country has left a greater impress, not only 
on the jurisprudence of the country, but upon the 
very frame-work of our institutions, than John 
Marshall. While he did not make the Constitution 
of the United States, he shaped it by his powerful 
and lucid opinions and by his influence with the 
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great court over which he presided. Indeed, it may | 
make the Consti- | 


almost be said that, if he did not 
tution, he saved it; for, had he not assumed his 
office at the present period when he did and delivered 
the magnificent series of opinions which came from 
his lips and from his pen, which welded together the 
sovereign and independent States of the Union 
and which armed the federal government with the 
power necessary to preserve our institutions while 
guarding the reserved rights of the States and the 
citizens thereof, the fair fabric which had _ been 
constructed by the Constitutional Convention of 
1789 and which had been so unwillingly adopted 
by many of the States, notwithstanding the urgency 
of such men as Hamilton, Madison and Jay, would 
have fallen to pieces under the strain of the con- 
flicting interests of its various constituents. 

“ But all this will be told you much better than 
I can tell it by those who are to follow me. We are 
fortunate in having secured as the orator of the day 
that distinguished and able member of our bar who 
served so acceptably and so usefully upon the federal 
bench in the Eighth Circuit, and who is eminently 
qualified to portray the character and set forth the 
services of John Marshall. 

“Tt is appropriate that this celebration should be 
presided over by the head of the State judiciary, 
the Chief Judge of the Court of Appeals. The 
present incumbent of that high office was called to 
it by the people of the State at an unusually early 
age, and we trust that he will be continued by the 
suffrages of his fellow-citizens in that position un- 
til the revolving wheel of time shall have compelled 
him to retire by reason of the age limit fixed by 
our Constitution. 
able predecessors, such men as Church, and Folger. 
aid Ruger, and Earl, and Andrews, 


He is a worthy successor of his 


Chief Judge Parker said: 

“Mr. President, Gentlemen of the New York State 
Bar Association and of the the 
Bar of the City of New and 
Gentlemen: 


Association of 


York, Ladies 


“Tn the national capital and in many, if not all, 
of the State capitals, as well as in a number of the 
large cities of this country, the bench and the bar, 
under the leadership of associations of the bar, are 
this day commemorating the one hundredth anni- 
versary of the day when John Marshall, of Virginia, 
took his seat as Chief Justice of the United States. 
While not unmindful of his merit as a soldier, his 
success as an advocate, his achievements as a 
diplomat, and his career as a statesman, it is, after 
all, his matchless services to the people of this 
country, as Chief Justice of the United States, dur- 
ing the more than thirty-four years that he dis- 
charged the duties of that great office, that easily 


entitle his name to be placed above those of all) 


the other great jurists of this country on its roll 
of fame. 
“ Although the court had been in existence eleven 


| 


constitutional was written by him in Marbury y, 
Madison. This famous opinion which asserted for 
the first time a principle which lies at the very 
foundation of constitutional jurisprudence, was fol- 
lowed by about thirty-four other opinions written 
by him in cases involving constitutional questions, 
through which it was demonstrated that the capaci- 
ties of the federal Constitution were equal to all 
the demands of the government that could be prop.- 
erly made upon it. 

“One of the court for many 
years, Mr. Justice Story, spoke of these opinions 
after the death of the Chief Justice as ‘those ex- 
quisite judgments, the fruits of his own unassisted 
meditations from which the court has received so 
much honor.’ When we recall the names of the 
great jurists who were associated with Chief Justice 
Marshall, we are tempted to regard Mr. Justice 
Story’s statement as a little too generous, and yet 
the records afford striking evidence of his com- 
manding position among his brethren, for we find 
that he not only wrote more than three-fifths of 
all the opinions written on constitutional questions, 


his associates in 


but that every opinion, save one, in the first vol- 
ume of Cranch’s Reports, embracing the work of 
the court for two years, was written by him. 

“Tt is true that no other judge in this country 
ever had so great an opportunity, but it is at least 
doubtful whether any other of our great jurists 
would have proved so well fitted for it, had the 
opportunity been presented to him 
to Chief Justice Marshall. 


which came 

“ But strong as was his common sense, comipre- 
hensive his mental grasp, irresistible his logic and 
indefatigable his industry, yet to him was not solely 
due those masterful opinions. Great lawyers, like 
Webster, Pinckney, Wirt, Dexter and others famous 
at the bar of that court, contributed by their illu 
mination of the questions involved to the glorious 
results achieved, just as their brethren at the bar 
have contributed to every judicial decision tending 
towards either the harmonious working out of our 
scheme of government or the safeguarding of the 
liberties of the citizen. In the same general di- 
rection the future — perhaps the immediate future — 
is likely to present questions of momentous public 
importance; for a careful observer of the tendency 
of the times must appreciate that other and very 
different constitutional questions than those passed 
on in Chief Justice Marshall's time will, probably, 
be presented to both federal and State courts. In- 
deed, there are now pending in the Supreme Court 
of the United States governmental questions of far- 
reaching importance that were probably not even 
thought of in Chief Justice Marshall’s day. 

“It is, therefore, not only just to the memory 
of the great jurist that we meet in recognition of 
our indebtedness as a people for his wise and bril- 


| liant services in the formative period of aur govern- 


years when he entered it, the opinion supporting 
the first decision declaring an act of congress un- 


mental development, but it is also wise for us, in 
view of the problems that the future has in store, 
to turn aside from our usual labors for a little while 
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to study the masterpieces of his judicial work and 
recount his glorious achievements to the end that 
both the bench and the bar may be stimulated to 
emulate his example by patrioticalily striving to 
have the great questions of the future disposed of 
as they shall arise by decisions resting upon broad 
and solid foundations. 

“But I trespass upon your time, and will at once 
proceed to perform the agreeable duty assigned 
to me. 

“T have the pleasure, ladies and gentlemen, to 
introduce to you one who has achieved distinction 
both on the bench and at the bar, the Hon. John F. 
Dillon, who will now address you.” 


[Judge Dillon’s admirable address is published 
in full in other columns of this of the 
AtnaAny Law JouRNAL.] 


issue 


a 
FREEDOM. 


By Epwin HIGGINs, oF THE BALTIMORE Bar. 


Suggested by the glamor and display incident to 
the funeral of the good Queen Victoria and the 
wedding of the fair young Queen of Holland. It is 
Freedom that gives strength and charm to the insti- 
tutions that bless the world. 


Those broad shafts of light that in splendor fall, 
On the summits of mountains great and tall, 

Are the tracks of Freedom’s bright chariot throne, 
As she courses the skies from zone to zone. 


See! she descends, in glory, the heights of time, 
There’s light in her footsteps, a mission sublime. 

She transfigures the world’s historic past, 

Enrobes her heroes with splendors to last, 

Illumines the dial of each restless age, 

Gives sight to the seer and ken to the sage; 

Wields sword of the warrior against sceptred wrong, 
Tunes harp of the ménstrel to uplifting song. 


She strikes the alarm on the Liberty bell, 

And Moses leads forth the hosts of Israel; 

There is sheen on her spear in Greece o’er the sea, 
A sunburst on her buckler at Thermopylae, 

A blaze on her eagles o’er republican Rome, 

A glow on her arrow saving the Switzer’s home. 
By dikes of the seas the silent William stands, 
Her torch uplifted by his loyal hands; 

The laws and the charter of the valiant breed 
Of great Alfred and the knights of Runnymede, 
The thistles of Scotia and the lillies of France, 
Securely are resting beneath her brave lance. 


The awakening West stands with beck’ning hands, 
With homes for the oppressed of every land, 

The Pilgrim Fathers and the pacific Penn, 

Calvert and Williams blaze new pathways for men. 
At flash of her sword, at sweep of her pen, 

Her watch fires are burning on hill top and glen, 





The springs in the mountains where rivers rise, 
And towns by the seas bring their sacrifice. 

* * * * x « * 
The arm of the oppressor doth listless fall, 
The glint on his shield is the gloom of the fall. 
There’s a shout of triumph on the swelling breeze, 
Sweeter than song of birds or hum of bees; 
’Tis the sound of going in tops of the trees, 
The soldiers in scarlet recrossing the seas. 
The caprices of kings lie scattered and dead 
On the purple royal a brave people tread. 
Lawn, tinsel and lace, crests, mitres and rings, 
Are by men swept aside for nobler things; 

The earth is for man, every inch of its sod, 
There is no law of primogeniture with God. 
The seas unmarked are as free as the air, 

Free unto man as the spirit of prayer; 

Nobility belongs to heart, brain and hand, 
Other foundations are as the shifting sand. 
They are subjects no more, all men are kings. 
Each for tribute to Freedom his ballot brings, 
Far dearer and stronger than arms or a throne; 
Is the right of the people to rule of their own. 
Hail the triumph of right,—America born, 

Of wisdom and valor, endurance and brawn. 


War furls his banner, for Freedom hath won, 
Anvil and bell ring for cannon and gun; 

There’s blending of splendors as at set of sun, 
Into fame’s immortales for brave Washington. 
Bright and beautiful the eventful day, 

In its glad sunshine the little children play, 

The clouds have all rifted, the skies are all blue, 
God rules o’er the nations, His plans stand to view; 
All through the ages His purposes ran, 


| The weal of the race,—the uplift of man. 


—_——_e—_—-——_- 
DEPARTMENT OF JUSTICE. 


An Exuisit COLLECTED FROM IT FOR THE PAN- 
AMERICAN EXPposITION. 


The Department of Justice of the United States 
government contains much that is of interest 
to the general public, and to lawyers especially, 
and therefore the announcement that a large exhibit, 
taken from this valuable collection, will be made at 
the Pan-American Exposition, will be received with 
great pleasure in many quarters. This exhibit will 
include the portraits of all the Chief Justices of the 
United States, from John Jay to Melville W. Fuller, 
forming a group of highly intellectual men. No- 
table among these are the faces of John Marshall, 
Roger B. Taney and Salmon P. Chase. With these 
will be shown a phctographic view of the Supreme 
Court room, which is situated near the senate wing 
of the United States capitol. 

The portraits of the attorneys-general of the 
United States will be prominently displayed, includ- 
ing that of the gertleman to be appointed the fourth 
of next March, who will, of course, when the expo- 
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sition opens, be the presiding officer of that 


department. 

One great attraction of this exhibit will be the 
collection of law books. These include the opinions 
of the attorneys-general, the statutes at large of the 
United States, many volumes of colonial laws and 
some rare old law books which will be examined 
with especial interest and pleasure not only by 
scholarly lawyers but by everyone who has read 
history. For example, there are eleven volumes of 
State Trials for Heresy and High Treason, by 
Francis Hargrave, Esq., published in London in 
1776. These volumes contain a verbatim report of 
all the great trials of Great Britain from the reign 
of Richard II to that of George III. It is like 
turning over the pages of romance to read, as the 
visitors to the exposition will be able to do, the 
trial of Mary, Queen of Scots; of Sir Walter 
Raleigh; of King Charles I; of Archbishop Cran- 
mer; of Titus Oates, the learned Jesuit priest, who 
pleaded his own cause; of Captain William Kidd, 


the noted pirate, who roamed up and down the! 


Atlantic seaboard and infested the West Indies be- 
fore the great American republic existed. These 


are only a few that are included in the volumes that | 


will be brought to the exposition. In the same 
volumes will be noted the rulings of Lord Chief 


Justice Coke and of the notorious Lord Chief Jus- | 


tice Jeffries. There are other old legal authorities 
that cannot fail to delight the antiquarian, the 
scholar and the student. Among these is the first 
edition of Blackstone’s Commentaries, printed on 
the North American continent, in 1771. 

The seals of the United States and of the different 
departments of the government will also be shown 
in this exhibit. The seal of the Department of Jus- 
tice is very handsomely painted, and the origin of 
the motto has puzzled many good Latinists of the 
present day. 

Perhaps the most striking object in this exhibit is 


a beautiful female figure representing Justice, which | 
was designed from suggestions made by Major| 
Frank Strong. She holds the traditional scales in| 


one hand and an unsheathed sword in the other. 
Major Strong, in spite of the sterner duties of his 


profession, is a fine artist, and has with his own | 


brush, painted a number of beautiful pictures. 

There will be a collection of autograph letters in 
the exhibit from former presidents of the United 
States, including some from President McKinley, 
showing evidence of their clemency toward con- 
victed persons. 


Fine photographs of the prisons of the United | 


States will be exhibited. 

The scope of the exhibit is necessarily small, but 
it is one of absorbing interest, especially to the more 
cultured classes. 

This exhibit has been collected by Major Frank 


Strong, the general agent for the Department of | 


Justice and the representative on the government 
board for the Pan-American Exposition. 
CHARLES Epwarp Ltoyp. 


—_. 


NEW BOOKS AND NEW EDITIONS. 


The Cyclopedia of Law and Procedure. 


Members of the legal profession throughout the 
country are looking forward with no little interest 
to the appearance of the first volume of the Cyclo- 
pedia of Law and Procedure to be issued shortly by 
the American Law Book Company, of New York, 
While the cyclopedic method of rounding up the 
law is far from being a new one, having been to 
some extent developed as far back as Viner’s and 
Bacon’s Abridgments, yet so many new and 
original features are included in the plan of this 
work as to make it practically a novelty. 

Lawers are proverbially conservative folks, much 
given to clinging to the old things and ever timid 
of parting from time-honored precedents. And no- 
where has the evil effect of this ultra-conservatism 
been more apparent than in the making of law 
books. While the technical literature of the other 
learned professions has been keeping pace with the 
requirements of modern civilization the lawyer's 
books have been falling further and further behind, 
until the necessity for radical improvements in the 
methods of law writing has become absurdedly 
apparent, even to those antiquated believers in gen- 
eral principles, who deem a “case lawyer” beneath 
contempt. It is undoubtedly true that every lawyer 
who practices in the courts to-day is a “case law- 
yer,” however unwilling he may be to admit it, and 
the text-book that he wants is not one containing 
theoretical dissertations upon the law as it should 
be, and citing a few venerable cases, decided 
shortly after the flood, most of which are ingeni- 
ously misplaced. The ideal book to meet the de- 
mands of the modern lawyer must not only contain 
a concise and accurate statement of the law as it is, 
| but must also cite all the authorities that have made 
the law what it is; it must not only treat all the law 
on a given subject, but must treat it all in one place, 
and must make the place easy pf access to the busy 
searcher for knowledge; and above all things it must 
| not only be up to date when published but must be 
| capable of keeping step with the progress of the 
science. 

All these things are promised, inter alia, by the 
publishers of the Cyclopedia of Law and Procedure, 
and therefore we feel that the appearance of their 
first volume will be a rather noteworthy event in 
legal circles. The most attractive feature of this 
| work, from the book buyer's standpoint, is the plan 
of keeping it always abreast of the decisions by 4 
simple and inexpensive system of annotation, 
whereby the continual fleecing of the profession with 
“new editions” will be rendered unnecessary — Of, 
|rather, indefensible; it was always unnecessary. 
Without something of the sort the value of a legal 
text-book is ephemeral to a degree, and the large 
| percentage of practically useless books that clutter 
‘up the shelves of every lawyer bear eloquent testi- 
| mony to the truth of the assertion. 
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another highly laudable feature of the forthcom- 
ing book lies in the fact that there will be no split- 
ting up of the law along an arbitrary line alleged 
to divide pleading and practice from substantive law. 
The whole of each topic will be treated under a 
single head, and in this way not only will a great 
amount of duplication be avoided, but many valu- 
able cases will be saved that would otherwise fall 
down in the splitting process. The publishers count 
on saving so much space in this way that they are 
guaranteeing to complete their set in thirty-two 
yolumes. 

If the specimen pages sent out by the company 
are a fair sample of what the whole work will be, 
little will be left to be desired in the matter of 
quality. The subjects are minutely and accurately 
analyzed, the statements of the law are clear and 
concise, and the citations of authorities appear to 
be exhaustive. The practice of citing the American 
Decisions, Reports and State Reports, and the un- 
oficial reports of the West Publishing Company 
and the Lawyers Codéperative Publishing Company | 
will lend an additional value to the work, as will | 
also the innovation of indicating in the notes all 
cases containing adjudicated forms of pleading. 

Especially striking among the articles already in 
print is one on “Accord and Satisfaction,” edited 
by Hon. Seymour D. Thompson. If the other 
branches of the law are treated as fully and ably 
as this one, it is safe to predict that the Cyclopedia 
of Law and Procedure will quickly win a high place 
in the lawyer’s library and affections. 


William Shakespeare: Poet, Dramatist and Man. 
By Hamilton Wright Mabie. The Macmillan 
Company: New York and London, Igor. 


Mr. Mabie, in this work, has made a really notable 
addition to the voluminous literature of Shakes- 
peare, a feat exceedingly difficult, but not to be won- 
dered at when the author’s remarkable attainments 
and culture as a scholar are remembered. He is 
indeed entitled to rank as one of the very few essay- 
ists of this literary period, and has repeatedly shown 
himself the possessor of fine discriminating literary 
judgment, taste and philosophy. Add to this a style 
of peculiar charm and our author is seen to possess 
every necessary qualification for the successful per- 
formance of his task. It is, indeed, a complete and 
exhaustive study of the whole personality of the 
great dramatist, as well as of his environment, the 
man as his contemporaries knew him and one who 
by reason of his splendid genius, personified and 
interpreted so completely the spirit and temper of 
his age and race. But Mr. Mabie has done far 
more than to merely record many old and some 
new facts about the great poet’s life; in his treat- 
ment of separate poems and plays he has given il- 
luminating and valuable criticism, full of insight and 
appreciation. No lover of Shakespeare can well 
afford to miss this really notable work. The pres- 
ent addition has been issued in response to the de- | 


ss 2 | 
mand for Mr. Mabie’s work in somewhat less ex-' 


pensive form than the holiday edition, all of whose 
beauties it exactly repeats except the binding. In 
its contents one hundred illustrations, including 
nine full pages in photogravure, reproducing the 
best portraits, views of scenes in Shakespeare’s 
country, etc. it is the same as the holiday edition, 
or is sold at a little more than half the price — $3.50. 


The Influences of Christ in Modern Life. By the 
Rev. Newell Dwight Hillis, D. D. New York: 
The Macmillan Company, 1got. 


In this volume, recently published by the Mac- 
millan Company, have been collected the thoughtful 
and brilliant addresses which the cultured pastor of 
Plymouth Church, Brooklyn, has heretofore deliv- 
ered before various colleges and universities, to- 
gether with a number of chapters written solely for 
the work. The essays, without exception, are 
marked by freshness, power and virility, and be- 
sides are distinguished by some common sense, 
broad mindedness and religious optimism, consti- 
tuting a very valuable contribution to the religious 
discussion of the day. Particularly for the educated 
young men of the land who are troubled by the 
skepticism of the times, these essays are certain to 
prove in the highest degree valuable and uplifting. 
The author is known to be one of the foremost of 
the advanced thinkers who, while frankly interpret- 
ing the Bible in the light of modern science, and 
strongly believing in the doctrine of evolution, by no 
means sees all the ancient landmarks of faith and 
hope swept away. Every reader will find in these 
pages a new inspiration, a broadening of the hori- 
zon and a marked accretion of faith in God. 


Mrs. Clyde. By Julien Gordon. 
D. Appleton & Co., Igor. 


New York: 

This book, appropriately described in the title 
page as the story of a social career, is emphatically 
worth reading. It tells of the social ambitions of 
a New England girl, who, after jilting her boy- 
lover, after her head had been turned by a fascina- 
tion of a polished libertine from England, marries 
a middle-aged wealthy piano dealer. His wealth 
enables her to largely gratify her insatiable ambi- 
tion to shine in society and to travel, which she 
does, with her daughter, much to the neglect of 
the too-kind and indulgent piano vender. The 
book is strong, brightly written and vigorously 
worded, being sprinkled liberally with epigram and 
philosophy of no mean order. It makes a story 
of absorbing interest that will well repay the 
reading. 


Doctor Dale. By Marion Harland and Albert 
Payson Terhune. New York: Dodd, Mead & 
Co., 1901. 

This is a story of the oil regions of Pennsylvania. 
It touches a strong, true note and is written in 
a style in many respects admirable. Several of the 
characters, especially that of Dr. Dale, are drawn 
in a masterly manner, and the story, as a whole, 
enthralls the reader’s attention from beginning to 





120 


THE ALBANY LAW JOURNAL. 





end. It is a book far above the average of latter- 
day fiction, and, as such, we have no hesitation 
whatever in recommending its perusal. Although 
the authors describe it as a story without a moral, 
we have imagined ourself able to discover a num- 
ber of morals in it; at all events, there are some 
pleasant hours in store for those who read it. 


The Settlement After the War In South Africa. 
By M. J. Farrelly, LL. D. New York: The 
Macmillan Company, 1900. 


In this excellent and valuable work, which is well 
described by its title, the author, a prominent Eng- 
lish barrister and advocate of the Supreme Court 
of Cape Colony, embodies the results of nearly four 
years of personal investigation in South Africa as 
to its various problems and their solution — prob- 
lems political, racial, economical and legal. The 
author, 
visited every State, and colony, and territory south 
of the Zambesi river, and has had the privilege of 
discussing pending political and other questions 
with every leading public man in South Africa. 
Mr. Farrelly’s position as advisory counsel to the 
Transvaal Republic has also given him peculiar 
facilities for the accomplishment of the work in 
hand. The author’s treatment of the subject, be- 
sides being exhaustive, is eminently fair, both sides 
being given full hearing, with a masterly marshal- 
ing of facts, to obtain which no pains were spared. 
To those who desire an illuminative treatise on 


the causes of the Boer war and the settlement of the | 


problems to which it has given rise, this book will 
prove a vide mecum. 


The Institutes. 
System of Roman Private Law. By Rudolph 
Sohm, professor of German Law and Ecclesias- 
tical Law in the University of Leipsig. Trans- 
lated by James Crawford Ledlie, B. C. L., M. A., 
with an introduction by Erwin Grueber, Dr. Jur., 
M. A., of Balliol College, Oxford. Oxford: At 
the Clarendon Press, London and New York, 
19OI. 


” 


Professor Sohm’s “ Institutes” was based en the 
fourth edition of the German original. The present 
(the second) edition is based on the eighth and 
ninth German editions. In view of the enactment 
of the German Civil Code, which came into force 
January 1, 1900, Professor Sohm has found it neces- 
sary to make extensive alterations in his Institutes 
and to add a considerable amount of new matter. 
These additions, especially to the historical por- 
tion of the work, will be of great interest to all 
students of Roman law. As to the influence of 
Roman law on the law of England, Dr. Erwin 
Grueber, in his excellent introduction to this work, 
shows that it is by no means so insignificant as it 
is sometimes assumed to be. The earliest treatises 
on the common law, dating from the twelfth and 
thirteenth centuries, are the direct outcome of the 


_study of Roman law in England; in addition 


~_——— = ————, 
— 


to 
this, certain courts of limited jurisdiction, such ag 


the Ecclesiastical and Admiralty Courts, have al. 
ways recognized the binding force of Roman lay, 
The development of equity, again, which has had 
such far-reaching effects on the modern law of 
England, was largely influenced by Roman law, as 
Dr. Grueber also points out, the Roman law jg 
actually the law of the land in large portions of the 
British Empire. Those thorough students, both 


/in the old and the new world, who wish to know 


| 


| 


in his introductory, states that he has| 


| 


| 


not only the law, but the reasons and origin and 
growth of the law in all its manifold phases, will 
find Professor Sohm’s splendid treatise in all re 
spects suited to their wants. 


The Law of Suretyship and Guarantee. By Darius 
H. Pingrey. Albany: Matthew Bender, 1901. 


In his preface to this work, the author states 
what we have no doubt to be a fact, that a more 
elaborate work could have been constructed with 
less time and labor. In other words, it has been his 
aim to present, not only a systematic, but a con- 
cise treatise on the subject of Suretyship and 
Guarantee, a subject upon which there has been 


| unquestioned need of a new and authoritative work, 


A Text-book of the History and | 


brought down to date and covering the latest de 
cisions. The author’s work, upon the whole, has 
been well done, and the book cannot fail to be of 
great assistance to instructor, student and 
practitioner. 


Conflict of Laws; or, Private International Law. 
By Raleigh C. Minor, M. A., B. L. Boston: 
Little, Brown & Co., Igo!. 


The need of a book treating the subject of the 
Conflict of Laws in the light of the later decisions, 
is manifest. The questions considered affect the 
property rights and business interests of every citi- 
zen, whenever those rights and interests are af- 
fected by the decisions of courts in foreign juris- 


| dictions, and not only the decisions of jurisdictions 


of what we usually regard as foreign nations, but 


| the decisions of the States of the Union, other than 
The first edition of the English translation of | 


that of which the citizen concerned is 
resident. 

The resident of New York, or Massachusetts, of 
Illinois, having business interests or investments 
in Colorado, or Montana, or Alabama, may find 
himself seriously affected by the decisions of the 
courts of those States in matters wherein a part 
of the business was done in his home jurisdiction, 
and to him or his counsel a reliable statement of 
the rules of the Conflict of Laws is a prime 


necessity. 


a legal 


Every question involving the construction and 
application of a contract, the distribution of prop- 
erty under a will, or from an intestate estate, the 
control of'a married woman over her property, etc, 
in a foreign jurisdiction, State or national, may be 
a question of the Conflict of Laws. These ques 
tions are becoming daily more frequent in practice, 
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—— 1 
and Mr. Minor discusses them carefully, and in the | 
light of the latest decisions and the fullest research. 

The book varies somewhat in arrangement and 
plan from some of the earlier writers. The latest 
and best theory is that the foundation of the science 
of the Conflict of Laws is Situs. Find the Situs, 
the “location, position, place, as it refers to juris- 
diction” of the act or circumstance under inquiry, | 
and the law which governs can be found. With) 
this conclusion as to theory confirmed by careful | 
study and deliberation, constantly in view, Mr. | 
Minor discusses his subject logically, and in the! 
light of the decided cases which are drawn with 
impartial freedom from those of the United States 
and State courts, as well as from the English courts. 
The author has treated the subject under eight 
heads as follows: Introductory, Situs of the Person, 
Situs of Status, Situs of Personal Property, Situs 
of Contracts, Situs of Torts and Crimes, Situs of 
Remedies, Pleading and Proof of Foreign Laws. 
Under one or the other of these heads all the prin- 
ciples of private international law will be found to 
group themselves. The author has, in this work, 
made a really important contribution to the law 
upon a subject, which, while often of the utmost 
importance to the practitioner, has been heretofore 
very meagrely and unsatisfactorily treated. The 
book is supplemented by a table of cases and an 
excellent index, and is printed in the highest style 
of the art. We have no hesitation in _ heartily 
recommending it to the profession as a very care- 
fully-considered and useful book. 


The Law of Torts. By Melville M. Bigelow, 
Ph. D., Harvard. Boston: Little, Brown. & Co., 
190. 


This, the seventh edition of “ Bigelow on the} 
Law of Torts,’ comes from the author’s hands, we 
are assured by the publishers, in all its main fea- 
tures, as he wishes it to remain. There have been 
made some changes of classification, certain gaps 
have been filled, and the whole field of torts is now 
covered. In addition, a number of mechanical im- 
provements have been made, making Bigelow’s 
Law of Torts more than ever before an ideal work 
on the principles of torts. 


thoroughly fortified by decisions. The style is ad- 
mirably clear, concise and vigorous. The book is 
divided into five chapters that consider, in turn, 


|‘* The Annexation of the Philippines,” “The Con- 


stitution of the Philippines,” “The Application of 


the Constitution in the Philippines,” and “The 
| Alienation of the Philippines,’ which latter sug- 


gests the legal method of getting rid of what our 


|author regards as most undesirable possessions, 


although he seems to be willing to concede that the 
exigencies of war forced them upon us. This 
method he conceives to be in the formation of a 
protectorate. The reader who is in search of in- 
formation upon this burning question will find in 
Mr. Randolph’s work a carefully-considered, illu- 
minating discussion— one that, in our opinion, 
clearly takes rank among the ablest papers yet pub- 
lished on the Philippine question. The book is 
given additional value to the careful student by 
reason of the appendix, which includes documents 
invaluable for reference. 


‘evened 
AT THE BANQUET. 


The following original poem by Mr. R. E. Day, of 
the Regents’ office, was read at the annual dinner of 
the Albany Club of Delta Upsilon: 


This is the hour to friendship dear, 
When evening spreads its sable plumes; 

When old remembrance draweth near, 
And humor her glad sway resumes, 

And in the chambers of the mind, 

So late to care’s dull reign resigned, 
Fancy her subtle flame relumes. 


Vainly to us the cynic cries 
That friendship is a radiant cheat, 
A flower that lifts its transient dyes 
Where youth doth run with eager feet. 
The years have spread their dust and blight 
O’er some things fair and some things bright; 
But friendship in the heart doth beat. 


Some dreams and visions that were sent 
As heralds of the day, not born 


| To light the spirit’s firmament, 


The Law and Policy of Annexation, With Special 
Reference to the Philippines, Together With Ob- 
servations on the Status of Cuba. By Carmen 
F. Randolph, of the New York Bar. London | 
and Bombay: Longman, Green & Co., 91 and 93 
Fifth avenue, New York. 


Taking for his text the annexation of the Philip- 
pines, Mr. Randolph preaches a practical sermon | 
on the ethics of nations. He declares that “ the | 
ttue policies of the republic discourage any assump- | 
tion of sovereignty over land and people that tends | 
‘0 weaken our institutions or lower the quality of | 


our civic body, or dull our sense of justice.” The | 
Witer has positive views which he does not hesitate 
0 express, and which the reader will find to be 


Have gone, nor left a shred forlorn,— 
Frail as the rosy streaks that shine 
Along the dim horizon line, 

When sunlight skirts the coast of morn. 


But what is wrought, when hearts are new, 
Of faith in God and the bold faith 

That even in man is something true, 
Is more than vapor and a breath. 

The earthy crumbles to the earth; 

But that which hath a nobler birth 
Shall mock at change and laugh at death. 


And, when the songs of long ago 
To pensive and to mirthful smiles 
Their unresisted challenge throw, 
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Then Memory our thought beguiles 
With many a face and many a form, 
Which, passed’ beyond the cloud and storm, 

Now dwell in her enchanted isles. 


Come forth, ye good; come forth, ye brave! 
The light of purpose on your brows; 
Who went so early to the grave; 
All unfulfilled your generous vows. 
We who still know the genial sun, 
The much that we have left undone 
Nor pride permits nor boast allows. 


O brothers, in those generous days, 

With us you strove, with us you planned 
To wear the wreath of human praise, 

And make the coming time more grand. 
To-night you crave no smile of men 
Upon your deeds; nor do we ken 

What work is given to your hand. 


Ours, ours we know; the scholar’s part 

In times that care not for the soul, 
That seek the magic of his art 

To widen Matter’s dull control — 
When Science grasps the glittering wage 
Of Traffic, or with warrior rage 

Stalks, clanking, toward an iron goal. 


Our task we know; life’s stubborn clay 
To fashion with an artist’s will, 
And make the elements obey 
Something diviner than our skill,— 
Though much we mar and much we spoil, 
And that which best rewards our toil 
A stain of earth revealeth still. 


The Master Artist proves our work 
With furnace heat, that fiercely tries 
If weakness in its structure lurk; 
And sets the beauty of its dyes. 
But, from that trial fiery hard, 
Oft, like a shriveled, broken shard, 
Rejected, at our feet, it lies. 


The scholar’s part! What shall it be? 

The century that fretted strong 
Against its barrier, like a sea, 

Rolls in with a victorious song. 
Behold the spreading waves submerge 
A thousand marks along the verge, 

As near and far they rush along! 


And they to whom ’tis given to know 

The levels where time’s breakers beat, 
And where the whelming overflow 

A stronger than itself doth meet. 
Plant the new shore-marks, and uprear 
New fortresses, where men may hear 

The spent tides, crouching at his feet. 

RicHArD EpwIn 
—_—__ ¢-—_——_ 


Day. 


Literary Botes. 


The Scribners will shortly publish the autobiogr. 
phy of the late Max Muller, which he lived ty 
complete. 


“The Historical Novel and Other Essays,” by 
Professor Brander Matthews, is in active preparz 
tion by the Scribners. 


Henry Harland is engaged on a new novel with 
which he will follow up his popular ‘“ Cardinal; 
Snuff Box.” It will be published by John Lane, 


Winston Churchill’s new novel, “ The Crisis,” wil 
come from the press of the Macmillans early jn 
March. It will be illustrated by Howard Chandler 
Christy. The scenes are placed in the middle weg 
before the civil war. 


Maurice Hewlett has finished his new novel, “The 
Tuscan Crown,” in which he returns to the scene of 
his early success, “ Earthwork Out of Tuscany,” 
The book will be published in this country by the 
Macmillan Company. 


D. Appleton & Co. have just published Garret P. 
Serviss’ new book, “ Pleasures of the Telescope.” 
The book is illustrated with charts of the heavens, 
showing the positions of the most remarkable stars 
and other celestial objects. 


Winston Churchill’s new novel will be illustrated 
by Howard Chandler Christy —a happy combin:- 
tion of author and artist. The author says tha 
while in “ Richard Carvel” his story was based on 
the origin and character of the Cavalier, and the 
contrast of London and colonial society, the plot 
of “ The Crisis” will turn on the Cavalier’s history 
a hundred years later. 





As some, but not all, animals have qualities that 
approach the human, so some people are immortal, 
but not all, says Dr. Samuel D. McConnell in his 
book on “ The Immortality of the Soul,” about to 
be published by The Macmillan Company. Dr. 
McConnell’s theory is that immortality is the high 
est step in a long process of evolution, the find 
result of the survival of the fittest. His argument 
is worked out almost solely on biological lines. 


The World Almanac compiles a long list of the 
“largest editions’? of new books published in the 
United States during 1899-1900. The titles of the 
twelve most popular books in the list, arranged if 
the order of their popularity were: “ David Harum,’ 
“Richard Carvel,” “When Knighthood Was it 
_ Flower,” “To Have and to Hold,” “Janice Mert 
dith,” “ Eben Holden,” “ The Reign of Law,” “Alice 
of Old Vincennes,” “The Day’s Work,” “Red 
Rock,” “The Redemption of David Corson,” and 
“Wild Animals I Have Known.” It is interesting 


According to the terms of a bill now being con-| to note that out of this list a western publishing 
sidered by the legislature of Illinois, Cook county house issued the greatest number, as three weft 


judicial salaries will be increased to $12,000 a year. 


published in Indianapolis by The Bowen-Mertill 
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ompany. The Macmillan Company and Charles 
Scribner's Sons each had two, and D. Appleton & | 
Company, Houghton, Mifflin & Company, Dodd, | 
Mead & Company, The Lothrop Publishing Com- | 
pany and Doubleday, Page & Company each pub- 
lished one of the famous twelve. 


Henry Kitchell Webster and Samuel Merwin who 
write together under the nom de plume of Merwin 
Webster have another story ready for publication 
this spring by The Macmillan Company. Their last 
stories were “The Short-Line War” and “The 
Banker and the Bear.” Their new novel will be 
the romance of a grain elevator and will be called 
“Calumet ‘ K.’” How a two-million bushel grain 
elevator was built “against time" by one Charlie 
Bannon is the pith of the story. 


Mr. James Lane Allen and Mr. Hamilton W. 
Mabie in this country, and Mr. Frederic Harrison in 
England, are a few of the discerning critics who see 
in Maurice Hewlett a new force in English litera- 
ture. Many are asking if he is the man who is to 
lead the way in the new century, and it is interesting 
to watch the growth in popularity of this author 
whose work won his first recognition rather from 
his peers than from the mass of people on whose 
judgment his fame must ultimately rest. 


Dr. George A. Gordon’s “ New Epoch of Faith,” 
just published by Houghton, Mifflin & Co. on the 
sixteenth, is at once a very liberal and very cheerful 
view of the situation of religion. The book em- 
phasizes Dr. Gordon's position as an advocate of the 
“higher criticism.” It takes the ground that the 
doctrine of evolution, and the abandonment by a! 
considerable section of the church in this country 
of some of the old tenets, have been “ only a prepa- 
ration for a more confident religious faith.” 


| 


According to their annual catalogue for 1900 The | 
Macmillan Company published five hundred and 
forty-five works during the past year. One-third of | 
this number books by American authors, 
printed and copyrighted in the United States, and 
numbering for 1900 over one million and a_ half 
copies according to a statement by The Norwood 
Press in Massachusetts, which does most of The 
Macmillan Company’s printing. The same printers 
make the reckoning that in printing The Macmillan | 
Company’s books they used over seven hundred and | 
thirty tons of paper. | 


were 


The leading article in McClure’s Magazine for 
March is a character study of Edward the Seventh, 
written by George W. Smalley, the American cor- 
tespondent of the London Times, and illustrated by 
aremarkable collection of photographs. 

“Life Portraits of Queen Victoria” 
feature. 


is also 
The series is made up of reproductions 
from photographs and paintings, and it is of notable | 
historical value. They cover the life of the queen | 
from infancy to old age, and are accompanied by | 
descriptive text. Theodore Roosevelt, vice-presi- | 


a 


| ward VII.” 


| Shakespeare’s 


|love story in Mr. Thompson's sweetest vein. 





dent elect of the United States, contributes an arti- 
cle entitled ‘“ Reform Through Social Work.” 

“ Disbanding the Union Army ”’ is the title of an 
article by Ida M. Tarbell. This fully describes the 
extraordinary feat accomplished by the federal gov- 
ernment at the close of the Civil War, when, with- 
out any disaster, a million soldiers were returned 
to quiet pursuits. The article is elaborately 
illustrated. 


“ The Romance of the Heavens”’ is the title of a 
popular yet scientific book on astronomy, by A. W. 
Bickerton, professor of chemistry at the New Zea- 
land University, which The Macmillan Company 
will publish immediately. A chapter which will 
probably cause some attention is that which deals 
with the possible immortality of the Cosmos. The 
author has tried to write a book, which, with care- 
ful reading, may be followed by any person with 
a good school knowledge of experimental science. 


“The Garden of a Commuter’s Wife” is a record 
by the gardener of her country life indoors and out. 
It is overflowing with both humor and sentiment, 
being a young couple’s experience of the life that 
if wisely lived is the best of all. The writer is the 
daughter of a New England country physician who 
possessed an amiable form of book madness in ad- 
dition to other lovable traits of character and pro- 
fessional qualities. The Macmillan Company will 
publish the book early in the spring. The same 
firm, it will be remembered, are the publishers of 
the now famous books by the anonymous “ Eliza- 


beth.” 


Mr. W. T. Stead contributes the American 
Monthly Review of Reviews for March a clever 
and well-informed character sketch of “ King Ed- 
Mr. Stead’s estimate of Great Britain’s 
new sovereign will attract the more attention 
because of the writer’s well-known hostility to 
the policy of the Salisbury-Chamberlain admin- 
istration in the matter of the Boer war—an 
attitude that has even led to careless imputa- 
tions of disloyalty. Mr. Stead finds much to admire 
in the king, and likens the transition from prince- 
ship to kingship, in the present instance, to 
account of the transformation of 
“ Madcap Hal” into the sober and resolute Henry 
V, whom Mansfield depicts. 


to 


A new novel by the late Maurice Thompson ap- 
pears, complete, in the March “ New” Lippincott 
Magazine. This is a delightful, straightforward 
As in 
“Alice of Old Vincennes,” he selects his native State, 
Indiana, for a background, though some of the most 
significant incidents-occur in picturesque New Or- 
leans and during a trip on the lovely, languid waters 
of Bayou Teche. Three vivid characters in the 
story compel more than a word in passing, while 
even the side-lights are distinctly original. Fred- 
erick Breyton, a young New York millionaire, who 
yearns for “something different,’ makes a bicycle 
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trip through the West. When he veaches the little | 
town of Hawford, Indiana, he finds what fate had in | 
store for him. No girl has yet made a lasting im- | 
pression on the fine young fellow, who is a bit of a 
poet, and when he meets Rosalynde Banderet, his | 
heart is ready for the germ of love. This is unfor- | 
tunate, because the girl is engaged to Alfred Rayle, | 
an impoverished artist, a cripple, whose divine eyes | 
and marvelous magnetism make him a rival not to | 
be lightly considered. The author’s skill in dealing | 
with the situation is magnificent. He gives free | * 
rein to his imagination, and the result is an idyllic, | 
delightful plot which must be read, it cannot be | 
guessed. 





|restored to the church. 


The Frederick Stokes Company will publish in the | 
spring Albert Kinross’ new novel entitled “ Phil- | 
brick Howell.” The author of “An Opera and | 
Lady Grasmere” regards his forthcoming story as | 
his representative contribution to fiction and as such | 
it has occupied some years of writing. The book 
was begun in 1894, put aside for three months while | 
Mr. Kinross wrote “ Fearsome Island,” and again | 
laid aside while the author wrote 
Lady Grasmere.” “ Philbrick Howell” had already | 
absorbed three full working years when Mr. Kin- 
ross was offered the associate editorship of the Lon- 
don Outlook, which he relinquished recently to take | 
up his work of writing fiction. He immediately 
turned his attention to “ Philbrick Howell,” which | 
he completed in four months’ time. 


Mr. Norman Hapgood’s new book on “The 
Stage in America, 1897-1900,” will treat those aspects 
of the acted drama which have been most important | 
in America during the last few years. Plays which 
are of ephemeral interest, however great their tem- | 
porary vogue, are, in the main, omitted. Although | 
there are chapters dealing with stage humor, the 
trend of the book is serious, and it is intended to | 
have a permanent value as a picture of one period | 
of the American drama, or rather, the American | 
stage, for it takes up the best plays to be seen here, 
whether they are made at home or abroad, and | 
whether they are performed in English, German, | 
French or Yiddish. The Macmillan Company, who | 
published Mr. Hapgood’s successful life of * “Abra- | 
ham Lincoln: The Man of the People,” will also 
issue this present book which is now on the press. 


The southern’ newspapers have welcomed Mr. ; 


Wm. Hannibal Thomas’ book on “ The American 
Negro” for as strong an argument for the repeal 
of the fifteenth amendment as has yet appeared. 
Mr. Thomas is a negro of ability and character, | 
but rather supports the assertion that the intellectual 
and moral qualities of the negro have not advanced, | 
and that his material advancement and well-being | 
are not improved by the possession of political | 
rights. This argument is in violent contrast to the 
optimism of Mr. Booker T. Washington, and pub- 
lic opinion in the south is likely to regard it as an 
additional justification for taking the negro out of 


| scribes the 


“An Opera and |“ 


|demption of the national 
| by the immediate acknowledgment of 


|an appreciative paper 
| England.” 


| World Series, Frederic Harrison writes of “ 


| with offices in Tweddle Building, 


| polities ind parreeervem his activities to agricul 
ana industrial pursuits. In their effort to effeg 
some compromise on the fifteenth amendment both 


southern Republicans and Democrats are reckoning 


on much sympathy in the north. 


The March number of the North American Re 


| view is quite up to the usual high standard of this 


admirable magazine. The Most Rev. John Ireland 
| archbishop of St. Paul, in an article of great power 
and eloquence, expounds the reasons why Catholics 
regard the temporal power as essential to the 
papacy for the proper discharge of its functions 
and their grounds of hoping that Rome may } 
Ex-President Benjamin 
installment of “ Musings 
Upon Current Topics,” discusses the suggested 
Anglo-American Alliance and the Boer war 
Henry James reviews the works of the Italia 
novelist, Matilde Serao. Charles R. Flint de 
“ Business Situation and Prospects in 
the United States.” The Rev. Dr. Judson Smith 
gives a retrospective view of the achievements oj 
Protestant Foreign Missions im the Nineteenth 
Century.” Frank D. Pavey makes an earnest ple 
well supported by argument and fact, for the re 
promise made by the 
United States at the outbreak of the Spanish war 
“ The Inde 
Sir Charles W. Dilke presents 
the present “ King of 
Henry A. Castle, auditor for the post 
office department, makes certain disquieting revel 
tions regarding “Some Perils of the Postal Ser 
vice.” Charles Waldstein discusses the “ Recent 
Discoveries in Greece.” Professor Richard T. Ely 
details the advantages ot ‘“ Municipal Ownership of 
Natural Monopolies.” In the Great Religions of the 
Positiy- 
ism: Its Position, Aims and Ideals,” while Mr. 
Howells, with genial and lucid pen, reviews “ The 
Recent Dramatic Season.” 


————_¢———_ 
Legal Rotes. 


Harrison, in another 


pendence of Cuba.” 
on 


Announcement is made that Mr. William L 


Visscher has become associated with the firm of 


Harris & Rudd in the general practice of the law, 
Albany, N. Y. 
‘the firm name will continue as heretofore. 


General Catchings, congressman from Mississippi, 
who goes out of congress this month, after a service 
of sixteen years, says: “ My congressional caretf 
has taken a big slice out of my life. I went into the 
| house when I was thirty-eight and now I am fifty- 
four. I am going to resume the practice of the law 
and try to make some money.” 


The Supreme Court of Iowa has affirmed the de 
cision of the lower court declaring that the Titus 
biennial election law, adopted last November # 
the polls by 30,000 majority, is null and void, be 
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que of technical defects which it regards as fatal. | 


The effect of the decision will be to render a general | 
State election necessary in Iowa next fall. 


| 
Professor Heller, of Kiel University, who has | 


made autopsies on no less than 300 suicides during 
the past five years, states that he found the brains 
of forty-three per cent showed distinct malforma- | 
tion; twenty-nine per cent of the remainder _— 
suffering at the time of their death from acute febrile | 
inflammation; 143 of the aggregate had organs dis- 


eased by alcoholism. | 


Jesse J. Phillips, associate justice of the Illinois 
Supreme Court, died at his home in Hillsboro, IIl., 
on February sixteenth. He has been ill for several 
months, and, while his death had been expected | 
several times, he had always rallied. Judge Phillips | 
was born in Montgomery county, Ill., May 22, 1837. 
He had been a member of the Supreme Court since | 


1895. | 


Recently in New Jersey a jury of eleven men ren- | 
dered a verdict. The case was a suit against the | 
Erie Railroad Company and after all the testimony | 
had been taken it was discovered that one of the | 
jurors was a watchman of the defendant company. | 
By agreement of the opposing counsel he was 
dropped from the panel and the case continued with 
but eleven jurors who rendered a verdict of $3,500 
against the company. 


Black silk gowns are to be worn by the justices 
of the Appellate Division of the New York Supreme 
Court of the Second Judicial Department, beginning 
March fourth. This innovation was suggested 
some time ago, but Justice Edgar M. Cullen, now 
of the Court of Appeals, opposed the scheme ef- 
fectively. Presiding Justice Goodrich states that 
aiter March fourth all the justices of the.appellate 
courts in the State will wear gowns. 


Senator Barlow has introduced a bill in the In- 
diana legislature legalizing “joint smashing” in 
Indiana. It permits any crowd of people, not ex- 
ceeding twelve, to smash any place where liquor 
is illegally sold, besides gambling houses and policy 
shops, such places being declared nuisances. The 
bill also provides that any one interfering with the 
smasher shall be punished for assault and battery. 
T. A. Goodwin, a retired minister, is the author 
of the measure. 


The appointment of James S. Harlan, of Chicago, 
as attorney-general for Porto Rico, seems to have 
been a surprise in more ways than one. The ap- 
pointee, as is well known, is a son of Justice John 
M. Harlan, of the United States Supreme Court. 
It is understood that the appointment was entirely 
unsolicited, either on Mr. Harlan’s part or that of | 
his friends, of whom he has many. Nor was it 
urged by either of the United States senators from 
Illinois. The appointment may be said to have 
been a personal one with the president. Mr. Har- 
lan is still under forty, has practiced law for a num-' 


ber of years in Chicago, is a Hoosier by birth and a 





graduate of Princeton University and the law school 
of the Columbian University at Washington. While 
at college he was noted as an athlete and was par- 
ticularly fond of baseball and football, having been 
captain in his senior year of the university nine and 
half-back on the university eleven. He left the 
Washington law school before completing his 
course and entered his father’s law office; he then 
went with Justice Fuller. In 1884 he was admitted 


| to the Illinois bar. Mr. Harlan has built up a law 


practice which is understood to be considerably 
more lucrative than the office to which he has been 
appointed. 


The lesson of the statistics as to lawyers and popu- 
lation is not unworthy of notice. China has no law- 
yers. Japan about one lawyer to 26,887 inhabitants; 
Russia, one lawyer to 31,048; Germany, one lawyer to 
8,787; France, one lawyer to 4,155, without counting 
her great army of notaries; England and Wales 
(counting the members of the bar on the rolls of 
the Inns of Court and the solicitors), one lawyer to 
1,121; and the last published census of this country 
shows one lawyer to every 699 inhabitants, so that 
the proportion of lawyers to population is about 
thirty-eight times as great in the United States as in 
Japan, about forty-four times as great as in Russia, 
over twelve times that of Germany, about six times 
that of France, and a little over one and one-half 
that of England and Wales. Of course the figures 
are only an approximation, but they seem to indicate 
a significant relation between the proportion of law- 
yers and the condition of a people.— Charles Noble 
Gregory. 


The Hon. John Hooker, who was the official 
reporter of the Connecticut Supreme Court for 
thirty-six years, died in Hartford last Tuesday, aged 
eighty-five years. Mr. Hooker was born in Farm- 
ington, Ct., April 19, 1816, and was educated in Yale 
College, from which he was graduated in 1837. He 
evidently had not forgotten his Latin, for his last 
words were a quotation from Cicero de Senectute: 
“O praeclarum diem, cum in illud divinum animorum 
concilium coetumque proficiscar cumque ex hac turba et 
conluvione discedam!” The Hartford Times says 
that this favorite passage from Cicero was frequently 
repeated by Mr. Hooker during his illness, and he 
gave when asked, his own translation, as follows: 
“© glorious day, when to that divine council and 
gathering I shall go, and from the crowd and slums 
I shall depart.” 


Universal manhood suffrage does not yet obtain 
in the United Kingdom, though the election laws 
have been made more liberal from year to year. 
Before you can vote for members of parliament in 
England you must be paying not less than $50 a year 
in rent, but persons paying below that sum are en- 
titled to vote in municipal elections. Lodgers who 
pay five shillings a week for furnished rooms can 
get their names on the register. Persons living in 
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flats or small tenements come under the qualifica- 
tion of “ householder.” Women, though denied the 
right to vote for members of parliament, have equal 
powers to vote with men in local elections. Nor are 
they disqualified by marriage, providing the hus- 
band is not registered in respect to the same prop- 
erty. Women can also be candidates in all elections 
for parish councils, guardians and school boards, but 
they are not permitted to serve on borough or 
county councils.—Albany Argus. 


The New York Evening Post says that Daniel 
H. Magruder, an ex-judge of the Maryland Court 
of Appeals, is a constable in Annapolis. To the} 
protest of the citizens that constables had not been | 
appointed, the board in charge of the matter re-| 
plid that they could not find men to accept the 
office. When Judge Magruder stated that plenty | 
of good men could be found, it was banteringly 
suggested by a prominent politician that the judge 
should accept, and he did. This recalls to The 
Albany. Argus a similar incident in the life of 
Horatio Seymour, one of the greatest men this 
State has produced, who, after having twice been | 
governor and once the Democratic nominee for 
president, consented to serve as roadmaster in his 
residential town of Deerfield, near Utica. In fact, 
the origin of Governor Seymour’s last illness was 
a sunstroke which he suffered in 1876, while over- 
seeing the repairing of the roads in Deerfield. 


Justice David J. Brewer, of the United States 
Supreme Court, arraigned the jury system of the 
country in his lecture on ‘ Responsibilities of Citi- 
zenship,” before Yale students last month. He 
said: 

“Men don’t like to serve as jurors, and I don’t 
blame them. The jury system, as it is at present 
administered, is little less than a relic of a semi-| 
barbarous age. The juror is treated little better 
than a criminal. He is locked up at night and 
receives but little more pay than a day laborer. He 
is compelled to listen to the wrangling of lawyers. | 
I hope that the time will come when the juror will 
be treated like a gentleman, when he will receive 
the pay of a business man. I also hope that the | 
present system of conviction will give way to one} 
in which the concurrence of a reasonable number | 
of jurors shall determine the verdict. 

“It is one of the obligations of American citizen- | 
ship to perform the duties of a witness when sum- | 
moned into court, although in the present system | 
the witness is treated as a liar and is browbeaten 
by opposing lawyers. But the juror and the wit- 
ness should strive for their own elevation, and 
should perform their duties of citizenship when 
called upon to do so.” 


| 
| 

Columbia University’s Law School is now pub- | 
lishing a magazine, known as the “Columbia Law | 
Review.” The plan is to publish eight numbers a| 
year. Joseph E. Corrigan, nephew of Archbishop 
Corrigan, is the editor-in-chief. The magazine is 


intended primarily for the legal profession, and y 
such will look for circulation among practicing lay. 
_yers, rather than among students. The faculty g 
the Law School has consented to assist the magazin 
with contributions, and requests for articles hay 
been well received by distinguished legal writers jp 
this country and in England. In addition to the 
leading articles, the magazine contains a departmen 
| of book reviews and a department of recent cases, 
| The book reviews will be written by authorities oq 
the subject reviewed. The department of recent 
cases contains a digest of each of the more importany 
recent cases, accompanied by a discussion of the 
authorities bearing on the point decided, and a criti. 
cism of the result. There is also a department 
of notes, dealing with minor events in the legal 


| world. 


One naturally thinks the Supreme Court of the 
United States as a body of very solemn old gentle. 
men, clad in silk robes, who go through life op- 


| pressed with the dignity of their position and the 


burden of the questions they are called upon to 
decide. They are nothing of the kind. Take them 
at lunch every day, for instance. The gatherings 
around the table of the Ettrick shepherd did not 
afford half of the wit and sarcasm which enlivens 
the lunch-table talk of the Supreme Court judges. 
They assemble in a room just off the main corridor 
of the capitol, nearly opposite the Supreme Court 
chamber, promptly at one o'clock every day, ad- 
journing court for that purpose, and close the 
shutters of the window which opens out upon the 
balcony, so that the curious world shall never see 
or hear. fashion, 
and, while the judges satisfy the inner man, they tell 
stories and crack jokes at each other’s expense. 
Justice Brewer is the wittiest member of the party, 
while Justice Peckham is the most sarcastic. Chief 
Justice Fuller is the best story teller, while Justice 
Harlan would monopolize the conversation, if the 
court would let him, by telling how he drove his 
golf ball 183 yards by actual measurement, of 
“holed out” in a close match by “ putting” from 
the farthest edge of the green. It was at one oi 
the lunch symposiums, it is said, that Justice Harlan 
made the remark that golf was the most blasphem- 
ous game ever invented.— Washington Post. 


—_ 
English ARotes. 


The table is spread in dainty 


The twentieth annual conference of the Interna- 
tional Law Association will, on the invitation of the 
corporation of Glasgow, be held this year in that 
city at the end of August. 


The Middle Temple now enjoys the distinction of 
having the king among its benchers, says the Law 
Journal. His majesty became a bencher in 1861, im- 
mediately upon joining the Inn. Each of the Inns 
has a member of the royal family on its governing 
body. The Duke of York is a bencher of Lincoln's 
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ia, the Duke of Connaught of Gray’s Inn and 
Prince Christian of the Inner Temple. The only 
Inn ever honored by the presence of Queen Vic- 
toria is Lincoln’s Inn, which her majesty visited in 
1845 for the purpose of opening the new hall. This 
was the first occasion on which the reigning sov- 
ereign had visited the Inns of court for two hundred 
years. The prince consort, who accompanied the 
queen, was admitted a member of Lincoln’s Inn 
after the hall was opened, and wore a student’s 
gown over his field marshal’s uniform during the 
rest of the ceremony. 


The Law Journal (London) makes the fact that 
many of the daily papers, on the demise of the 
crown, at once changed the familiar title of queen’s 
counsel into that of king’s counsel, and appended 
the letters K. C. to the names of the “ silks.” 
Whether in technical accuracy such an immediate 


change was justifiable, seems to our contemporary | 


somewhat doubtful. 


The Russell memorial has made good progress 
since the last report was officially made. The two 
specified objects of the committee— Mr. Brock’s 
statue for the law courts and Mr. Sargent’s portrait 
for the National Portrait Gallery — are now sure of 
completion. There is likely, says the Daily Chron- 
icle, to be a balance for application to some more 
directly philanthropic scheme. 


It will not be amiss, says the Law Times, to re- 
mind members of the legal profession, at the close 
of the reign of a queen of such glorious memory, 
that of the five queens of England in their own 
right since the Norman conquest two came of a 


casual and private way, in which manner, however, 
she has succeeded in helping some of those Zenana 
women who could not be reached by male agency. 
One cannot, therefore, avoid thinking that, if the 
Indian law courts were to follow the example of 
those in Paris, the whole community would benefit 
by using the best available brains. As it is now, 
every man who eats sufficient dinners, pays suf- 
ficient fees and passes an easy bar examination may 
practice in every Indian court, while the woman who 
has gone through far severer ordeals, and attained 
far higher honors, cannot do so. Surely where a 
woman is fittest, both in sex and in brains for this 
particular work, a way should be made open for 
| her and others, who seek to be useful to themselves 
and to their Indian sisters, in the legal line.” 


A case of interest to the legal profession has 
been raised in the Court of Session, Edinburgh. 
Margaret Howard Strang Hall, belonging to Kirn, 
| in the west of Scotland, applied for admission to 
the law agents’ examination. The court ordered 
| the Incorporated Society of Law Agents to lodge 
| answers to her petition if they had any; and the 
| society in their answers stated that no lady had 
ever heretofore been admitted as legal practitioner 
in the country, and it was a question whether 
women had a legal right to admission to practice 
as law agents —a privilege which had been hitherto 
confined exclusively to men. The statutes of their 
society did not appear to contemplate women be- 
coming members of the profession, but the society 
did not conceive it to be their interest or their 
duty to maintain that women ought not to be 
enrolled as law agents. 





legal stock. Queen Mary, the eldest daughter of | 


James II and wife of William III, who shared with | 


him the crown of England, although the govern- 
ment was entirely committed to her husband, and 
her sister, Queen Anne, were the daughters of Anne 
Hyde (James II’s first wife) and the granddaugh- 


tes of Edward Hyde, Earl of Clarendon, lord | 


chancellor of England. Anne Hyde, Duchess of 
York, did not live to be queen consort of England. 
She died in 1671 fourteen years before her hus- 
band ascended the throne. 


Lady Hobhouse thinks that lady lawyers are much 
more needed in the east than in the west. Writing 
to the Daily News she says: “In India no woman 
may see the face of her male adviser, and has great 
difficulty in communicating with him in any save a 
most indirect way. Her evidence in court is at- 
tended with much ceremony and trouble, as she 
must not be seen there, and when injustices or il- 


legalities are committed in the zenana or harem, | 


itis almost impossible for any male to investigate 
them, * * 


may I add, of brains on the part of the sex for the 
work. The Oxford law schools have been opened, 


aid one Indian lady has passed through them, | 


* There is no lack of good-will nor, | 


In the First Division of the Scottish Court of 
Session, says the Times, counsel were heard in sup- 
! port of the application of Miss Margaret H. S. Hall, 
of Kirn, for admission to the law agents’ examina- 
tion. The court was crowded by members of the 
bar interested in the pleadings by reason of the 
application being the first of its kind in Scotland. 
Mr. Home, who appeared for Miss Hall, said that 
the lady was eighteen years of age, and had arranged 
to serve her apprenticeship to an Edinburgh so- 
licitor. She could only be apprenticed by passing 
the first portion of the general knowledge examina- 
tion, and the examiners refused to admit her to 
examination without the sanction of the court. 
Miss Hall had certificates which would exempt her 
from examination in every subject but Latin. The 
Incorporated Society of Law Agents did not oppose 
the application but left the matter with the court, 
and he contended that there was nothing in the 
statutes to prevent a lady from practicing law, while 
modern opinion opened the way to women entering 
public life. Mr. Campbell, for the Incorporated 
Law Agents’ Society, pointed out that under the 
Roman Law women were excluded from practicing. 
The lord president: Does it not come to this, that 


taken the degree of B. C. L., and returned to India; | we are asked to make a precedent excluding women 
but her sex is a bar to her employment save in a from the legal profession? Mr. Campbell said that 
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was so. After consultation with ‘the other jadqu, 
the lord president said that the application would 
be considered by the whole Court of Session, and 
judgment was therefore postponed. 


The question has been asked how an indictment 
should properly be concluded where the offense 
was committed before the death of our late lamented 


queen, but the bill is not presented till after that | 


event. The indictment ought, of course, to com- 
mence “ The jurors for our lord the king,” but the 
offense cannot be said to have been committed 
“against the peace of our lord the king, his crown 
and dignity,” for he was not king when it was com- 
mitted. It is submitted, therefore, that the cor- 
rect conclusion should be, “ against the peace of our 
late lady the queen, her crown and dignity.” The} 
question is of no very great importance, for any 
defect in this formal part would, of course, now- 


adays be amended if necessary. At one time, how- | 


ever, this matter was of great importance. In the 
case of Rex v..Lookup (3 Burr, 1901) in 1762, early 
in the reign of George III, the prisoner was in- 
dicted for perjury committed on a named date in 


the reign of George II, but the indictment con- | 2 ; 
»|fear of incurring a contempt. 


cluded “against the peace of our lord the king.’ 


The judges were unanimous in their opinions that | 
the indictment was bad for not laying the offense to | 


have been committed “against the peace of our late 
lord the king,” and the conviction was quashed, and 
the prisoner discharged after being sentenced to the 
pillory and transportation. Rex v. Scott (R. & R. 
415) was a case of the reverse mistake. The of- 
fense was committed just after the accession of 
George IV. The indictment, however, concluded 
“ against the peace of our late lord the king.” Prob- 


ably the draftsman had been drawing indictments for | 


offenses committed just before the death of George 
ITI, and that this was a slip. 
refused to interfere with the conviction on the 
ground that the word “late” was mere surplusage. 
One of them, however, Holroyd, J., gave the extra- 
ordinary reason for his judgment that “the word 
late is not inapplicable to the present king.” As 


when thus used the word is clearly equivalent to | 


deceased, it is not easy to follow the learned judge’s 
meaning.— Solicitors’ Journal. 
———_#——_ - 
THE HUMOROUS SIDE OF THE LAW. 


An Iowa congressman tells a story about Judge 
Tuthill, who presided in the Eighth Judicial District 


of Iowa some years ago, and was something of a! 
In Cedar county the case of Dillon ver- | 
sus Crandall was called on appeal from the decision | 


court that both the plaintiff and the defendant had | i 


humorist. 


of a justice of the peace. Counsel having stated in 
died since the suit was begun, the Judge remarked | 
that the clerk might pass the case as it probably | 
would be tried before another tribunal. After court 


In this case the judges , 


This enone case was brought over to our Cedy 
District Court, 
And passed over by the judge’s awardin’ 
That as death had claimed the right, it was fitting 
that the fight 
Should be on the other side of Jordan. 


If the counsel who were feed in the trial to proceed, 
Had received enough pay for their boardin’, 
To finish up their task they should change of vente 
ask, 
And take it to the other side of Jordan. 


When the beaten and beat and the lawyers all mee 
| They can then try their action accordin’ 

| To the higher law in force, for better or for worse, 

| In the courts on the other side of Jordan. 





| The proceedings had prior to the judgment of the 
’Squire, 
Which plaintiff was desirous of avoidin’, 
| If taken up thar may be settled at the bar, 
When they get it to the other side of Jordan. 





A gentleman who had a suit in chancery was 
called upon by his counsel to put in his answer, for 
“Well,” says the 
client, “ why is not my answer put in then?” “ How 
should I draw your answer,” saith the lawyer, “ with- 
out knowing what you can swear?” “ Hang your 
scruples,” says the client again; “pray do your part 
of a lawyer, and draw me a sufficient answer; and 
; let me alone to do the part of a gentleman, and 
| swear it.” 


In the trial of a divorce suit before Judge Gibson, 
| of the Kansas City Circuit Court some months ago 
a witness who was being examined insisted that 
| there was a difference between being very drunk 
and being “full.” The witness said that the plaint- 
iff and defendant and himself had become “full” 
on a pint of whiskey. Col. John O’Grady, the wit 
of the Kansas City bar, was examining the witness. 

“Now, Mr. Smith,” said he, “you look like a 
man of pretty fair capacity; do you mean to tell this 
court that you alone, not to mention the two others, 
could get drunk on a pint of whiskey?” 

“T didn’t say we were drunk, Mr. O’Grady,” re- 
plied the witness in an injured tone. “I said we 
were full.” 

“Well, isn’t that a distinction without a differ- 
ence?” 

esas” 

“Tsay, what’s the difference?” 
O’Grady, losing patience. 

“Why, Mr. O’Grady! There’s all the difference 
in the world. When a man’s drunk he don’t know 
anything. He’s—he’s drunk, and that’s all there 
is to it. But when he’s only full, he feels good} he 
feels the influence, an’ he laughs when there ain’t no 
laugh comin’, an’ — well, he’s full; you know how 
it is, Mr. O’Grady.” 


asked Mr. 
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had adjourned the following lines were found on a_| 


“Oh, do I?” was the remark of counsel, as he 
sheet of legal cap on the desk of the judge: 


| hastened to another subject.— St. Louis Republic. 





